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Hubertus Knabe

The Effectiveness of Instruments of
Transitional Justice – An International
Comparison

What are the benefits of coming to terms with dictatorships and mass crimes? At first
glance, this question may seem irritating. However, as with all political concepts, it
seems advisable to look at transitional justice not only in normative terms, but also
to examine its actual effects. This is all the more valid in relation to a concept that is
not only supported by numerous governments and has been applied in many coun-
tries around the world, but which has also been codified in a guideline laid down by
the UN Secretary-General.¹ Given the considerable financial resources that have flow-
ed into measures for ensuring transitional justice in recent decades and which con-
tinue to do so, it appears all the more sensible to analyse their effects more closely. In
the best case, such an evaluation might lead to a more precise assessment of which
instruments actually have an effect and which do not. This, in turn, could help po-
litical decision-makers plan their future actions.

This sort of ‘reappraisal of reappraisal’ has only received increased attention in
research in recent years.² Despite a vast number of studies on the processes of transi-
tional justice in all parts of the world, comparatively few scholars have dealt with the
actual effects of corresponding measures. The early years of research into the topic
were mostly dominated by descriptive contributions which attempted to trace efforts
to come to terms with the past above all in South Africa and Latin America.³ The ra-

 Guidance Note of the Secretary-General. United Nations Approach to Transitional Justice, March
2010, accessed 9 November 2021, https://digitallibrary.un.org/record/682111.
 Cf. Kirsten Ainley, Evaluating Transitional Justice: Accountability and Peacebuilding in Post-Conflict
Sierra Leone (London: Springer, 2015); Anita Ferrara, Assessing the Long-Term Impact of Truth Com-
missions: The Chilean Truth and Reconciliation Commission in Historical Perspective (Oxford and
New York: Routledge, 2015); Hugo van der Merwe, Assessing the Impact of Transitional Justice: Chal-
lenges for Empirical Research (Washington D.C.: US Institute of Peace Press, 2009); Tricia Olsen and
Leigh Payne, Transitional Justice in Balance: Comparing Processes, Weighing Efficacy (Washington:
Cambridge University Press: ICTY, 2010); Diane Orentlicher, That Someone Guilty Be Punished:The Im-
pact of the ICTY in Bosnia (New York, 2010); Anja Mihr, Regime Consolidation and Transitional Justice:
A comparative Study of Germany, Spain and Turkey (New York: Cambridge University Press, 2018);
Oskar Thoms, James Ron and Roland Paris, The Effects of Transitional Justice Mechanisms. A Summa-
ry of Empirical Research Findings and Implications for Analysts and Practitioners (Ottawa: CEPI, 2008),
accessed 23 November 2021, https://aix1.uottawa.ca/~rparis/CIPS_Transitional_Justice_April2008.
pdf; Elin Skaar, Trine Eide and Camila Gianella Malca, After Violence: Transitional Justice, Peace and
Democracy (New York: Routeledge, 2015); Eric Wiebelhaus-Brahm, Truth Commissions and Transition-
al Societies: The Impact on Human Rights and Democracy (London and New York: Routeledge, 2010).
 See, for example, Kenneth Christie, The South African Truth Commission (Basingstoke, London
and New York: Palgrave, 2000); Emily Hahn-Godeffroy, Die südafrikanische Truth and Reconciliation
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dius of observation soon expanded to include other states that had previously been
somewhat disregarded, especially in Africa, but also in Asia and Central and Eastern
Europe.⁴ A series of transnational studies further analysed the handling of serious
human rights violations in several states and attempted to identify typical proce-
dures used in this context.⁵ As a result, the focus shifted more towards individual in-
struments of transitional justice, such as criminal trials or truth commissions, which
increasingly became the subject of specialized research.⁶ It thereby became apparent
that the use of these instruments yielded very different results from country to coun-
try. Some authors even came to the conclusion that, for some states, their use had

Commission (Baden-Baden: Nomos, 1998); Guido Klumpp, Vergangenheitsbewältigung durch Wahr-
heitskommissionen – das Beispiel Chile (Berlin: Berliner Wissenschafts-Verlag, 2001).
 Cf. Kai Ambos and Mohamed Othmann, New Approaches in International Criminal Justice: Kosovo,
East Timor, Sierra Leone & Cambodia (Freiburg im Breisgau: Max-Planck-Institut für ausländisches
und internationales Strafrecht, 2003); Vladimira Dvořáková and Anđelko Milardović, Lustration
and Consolidation of Democracy and the Rule of Law in Central and Eastern Europe (Zagreb: Political
Science Research Centre Zagreb, 2007); Luc Huyse and Mark Salter, Traditional Justice and Reconci-
liation after Violent Conflict: Learning from African Experiences (Stockholm: International Institute for
Democracy and Reconciliation, 2008); Renee Jeffery and Hun Joon Kim, Transitional Justice in the
Asia-Pacific (New York: Cambridge University Press, 2015); Vesselin Popovski and Mónica Serrano,
After Oppression: Transitional Justice in Latin America and Eastern Europe (n. p., 2012). Cesare Roma-
no, André Nollkaemper and Jann K. Kleffner (eds.), Internationalized Criminal Courts and Tribunals:
Sierra Leone, East Timor, Kosovo and Cambodia (Oxford: Oxford University Press, 2004); Lavinia Stan
(ed.), Transitional Justice in Eastern Europe and the Former Soviet Union: Reckoning with the Commu-
nist Past (London: Routledge, 2009).
 Cf. Kira Auer, Vergangenheitsbewältigung in Ruanda, Kambodscha und Guatemala: Die Implemen-
tierung normativer Ansprüche (Baden-Baden: Nomos, 2014); Samar El Masri, Tammy Lambert and
Joanna R. Quinn, Transitional Justice in Comparative Perspective: Preconditions for Success (Cham:
Palgrave Macmillan, 2020); Albin Eser and Jörg Arnold (eds.), Strafrecht in Reaktion auf Systemun-
recht: Vergleichende Einblicke in Transitionsprozesse (Berlin: Duncker & Humblot, 2000–2012, (‘14
vols.); Alexander Laban Hinton, Transitional Justice: Global Mechanisms and Local Realities After Gen-
ocide and Mass Violence (New Brunswick: Rutgers University Press, 2010); Hun Joon Kim, ‘Expansion
of Transitional Justice Measures: A Comparative Analysis of its Causes,’ (PhD diss., Minnesota, 2008);
Joachim Landkammer, Erinnerungsmanagement: Systemtransformation und Vergangenheitspolitik im
internationalen Vergleich (Munich:Wilhelm Fink, 2006); Naomi Roht-Arriaza and Javier Mariezcurrena
(eds.), Transitional Justice in the Twenty-First Century: Beyond Truth versus Justice (Cambridge: Cam-
bridge University Press, 2006); Veit Straßner, Die offenen Wunden Lateinamerikas: Vergangenheitspo-
litik im postautoritären Argentinien, Uruguay und Chile (Wiesbaden: Verlag für Sozialwissenschaften,
2007).
 Compare Onur Bakiner, Truth Commissions: Memory, Power, and Legitimacy (Philadelphia: Univer-
sity of Pennsylvania Press, 2016); Alison Bisset, Truth Commissions and Criminal Courts (Cambridge:
Cambridge University Press, 2012); Wolfgang Kaleck, Michael Ratner, Tobias Singelnstein and
Peter Weiss (eds.), International Prosecution of Human Rights Crimes (Berlin and New York: Spring-
er, 2006); Priscilla B. Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth
Commissions (New York, 2010); Eric Wiebelhaus-Brahm, Truth Commissions and Transitional Societ-
ies: The Impact on Human Rights and Democracy (Abingdon and New York: Routledge, 2010).
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done more harm than good.⁷ Nevertheless, why coming to terms with the past should
apparently have proven more successful in some situations than in others is still
largely a question that remains unanswered by the research carried out to date.

The present volume aims to contribute to closing this gap. To this end, processes
of transitional justice were analysed in seven countries from three continents with
different experiences of violence and dictatorship: Albania, Argentina, Ethiopia,
Chile, Rwanda, South Africa and Uruguay. Experts who have been working for a con-
siderable time on coming to terms with the past in these countries have prepared de-
tailed country studies according to a predefined framework.⁸ In these concluding re-
flections, some of the results will be summarized and analysed comparatively. In the
subsequent paragraphs, the methodological difficulties of impact research in the
field of transitional justice will first be discussed, followed by a closer look at select-
ed instruments.

1 Methodological Challenges

Those who study politically motivated large-scale crimes and the human suffering
associated with them often have inhibitions about analysing how they are dealt
with from the point of view of efficiency. Nevertheless, precisely when the aim is
to prevent a repetition of such acts, it makes sense to look for the objectively best
methods of doing so. If one assumes that societies can learn from historical experi-
ences, then coming to terms with the past has a special role to play. However, this
raises the question of which yardstick can be used to measure the effectiveness of
transitional justice in two respects. On the one hand, the goals which are to be
achieved via the measures implemented must be clarified. On the other hand, it
must be determined how the achievement of these goals is to be quantified. Re-
searchers have devoted themselves to this problem several times in recent years
but have been unable to arrive at a conclusive answer to it.

For a long time, the normative terms ‘truth’, ‘justice’ and ‘reconciliation’ domi-
nated the relevant literature as the goals of transitional justice. These terms reflected
the self-image of the political actors in a number of countries and were – for the first
time in Chile in 1990 – frequently even included in the name of corresponding com-
missions of enquiry.⁹ The three terms attained central importance above all in the

 See, for instance, Jack Goldsmith and Stephen D. Krasner, ‘The Limits of Idealism,’ Daedalus 132:47
(2003), 47–63; Roy Licklider, ‘The Ethics of Advice: Conflict Management vs. Human Rights in Ending
Civil Wars,’ Journal of Human Rights 7:4 (2008): 376–387.
 The research framework comprises eight sub-items on the topic of the experience of dictatorship
and fourteen sub-items centred on transitional justice (including criminal prosecution, a change of
elites, reparations, laws relating to transitional justice, places of remembrance, institutions of transi-
tional justice and artistic reappraisal of the past).
 Cf. Hayner, Unspeakable Truths.
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context of the South African Truth and Reconciliation Commission.¹⁰ Nonetheless, on
closer inspection, it becomes clear that they can be interpreted very differently and in
practice are often in a state of tension or even opposition to one another. The ques-
tion of whether the expectations associated with them have been fulfilled can also be
answered very differently depending on the observer’s perspective. Moreover, the
term ‘reconciliation’ is controversial, because in practice it primarily means that
the victims should forgive the perpetrators.¹¹ As such, these concepts do not seem
suitable for measuring the effectiveness of measures implemented within the context
of transitional justice.

Other authors mention peace and democracy as goals.¹² These terms are also
quite general. Although attempts have been made to define them more precisely,
they still contain a great deal of room for interpretation. Furthermore, in some situa-
tions, they contradict each other. For example, an authoritarian regime may find it
easier to prevent violent conflicts than a democratic system with fragile executive
power and strong domestic polarization. Conversely, the democratization of a coun-
try can also provide violent forces with greater opportunities for action. Another
drawback is that both terms refer to society as a whole, whereas the measures enact-
ed by transitional justice can be effective even if they ‘only’ benefit the victims. En-
couraging the education of young people whose parents were killed in the genocide
in Rwanda, for instance, can certainly be a meaningful measure, even if it con-
tributes neither to peace nor to democracy as such.

In comparison, the ‘Principles to Combat Impunity’, which the French diplomat
Louis Joinet drafted for the UN Human Rights Commission in 1997 and which the
American legal scholar Diane Orentlicher developed further in 2005, offer more
room for differentiation.¹³ The goals of transitional justice are defined here as rights

 Eva-Lotte May, ‘Die südafrikanische Wahrheits- und Versöhnungskommission: Wahrheit, Versöh-
nung und Gerechtigkeit,’ in Amnesie, Amnestie oder Aufarbeitung? Zum Umgang mit autoritären Ver-
gangenheiten und Menschenrechtsverletzungen, ed. Susanne Pickel and Siegmar Schmidt (Wiesbaden:
Springer VS, 2009), 245–286; Robert I. Rotberg, Truth Commissions And The Provision Of Truth, Jus-
tice, And Reconciliation: Truth v. Justice (Princeton: Princeton University Press, 2010), 1–21.
 Compare James Hughes and Denisa Kostovicova, Rethinking Reconciliation and Transitional Jus-
tice after Conflict (Abingdon: Routledge, 2018); Veit Straßner, ‘Vergangenheitspolitik, Transitional Jus-
tice und Versöhnung: Begriffliche und konzeptionelle Annäherungen,’ in Handbuch Transitional Jus-
tice, ed. Anja Mihr, Gert Pickel and Susanne Pickel (Wiesbaden: Springer, 2018), 201–231, 218–226.
Mitja Žagar, ‘Rethinking Reconciliation: The Lessons from the Balkans and South Africa,’ Peace
and Conflict Studies 17:1 (2010): 144– 175.
 Skaar, After Violence, 3– 14.
 United Nations, Economic and Social Council, Commission on Human Rights, The Administration
of Justice and the Human Rights of Detainees, Revised final report prepared by Mr. Joinet pursuant to
Sub-Commission decision 1996/119, 2 October 1997, accessed 9 November 2021, https://digitallibrary.
un.org/record/245520/files/E_CN.4_Sub.2_1997_20_Rev.1-EN.pdf; United Nations, Economic and So-
cial Council, Commission on Human Rights, Promotion and Protection of Human Rights, 8 February
2005, accessed 9 November 2021, https://digitallibrary.un.org/record/541829.
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to which there is a claim after the end of politically motivated mass crimes. More spe-
cifically, these are:
1. The Right to Know – which refers to the right of victims and society alike to have

serious human rights violations investigated.
2. The Right to Justice – which is understood as the state’s obligation to atone for

serious human rights violations, if necessary through international courts.
3. The Right to Reparation – which not only involves material compensation and

medical support for victims, but also their non-material recognition and satisfac-
tion, for example, via the creation of memorial sites.

4. Guarantees of Non-Recurrence – which include personnel and structural changes
within the state apparatus, as well as the abolition of discriminatory laws, the
demobilization of armed factions, or the democratic control of security organiza-
tions.

The question of the extent to which these rights are guaranteed after the end of dic-
tatorships and mass crimes offers a comparatively concrete yardstick for evaluating
the success or failure of transitional justice processes. In addition, it has the advan-
tage of focussing on the victims and not on society as a whole. This is important be-
cause the latter often represents divergent interests, especially if larger parts of the
population tolerated the crimes of the former regime or even participated in them.

However, ensuring the aforementioned rights by no means automatically guaran-
tees successful transitional justice. In some situations, it can serve to prolong violent
conflicts or even trigger them in the first place. For example, efforts to investigate se-
rious human rights violations can strengthen the resistance of those responsible for
them and can lead to violent opposition or a relapse into dictatorship.¹⁴ The entitle-
ment to prosecution can lead to the continuation of armed conflicts or to authoritar-
ian rulers holding on to power. This holds especially true during periods of civil war
or in transitional situations.¹⁵ The establishment of memorial sites can also deepen
political antagonisms under certain circumstances and thus make peaceful coexis-

 Cf Samuel P. Huntington, The Third Wave: Democratization in the Late Twentieth Century (Nor-
man: University of Oklahoma Press, 1993); Guillermo O’Donnell and Philippe C. Schmitter, Transitions
from Authoritarian Rule, Vol. 4, Tentative Conclusions about Uncertain Democracies (Baltimore: John
Hopkins University Press, 1986).
 Compare Francesca Lessa and Leigh A. Payne (eds.), Amnesty in the Age of Human Rights Account-
ability: Comparative and International Perspectives (Cambridge: Cambridge University Press, 2012);
Louise Mallinder, Amnesty, Human Rights and Political Transitions: Bridging the Peace and Justice Di-
vide (London: Hart Publishing, 2008); Héctor Olásolo, International Criminal Law:Transnational Crim-
inal Organizations and Transitional Justice (Boston: Brill, 2018); Further relevant literature can be
found in Lina Grip and Jenniina Kotajoki, ‘Deradicalisation, Disengagement, Rehabilitation and Re-
integration of Violent Extremists in Conflict-Affected Contexts: A Systematic Literature Review,’ Con-
flict, Security & Development 19:4 (2019), 371–402.
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tence more difficult.¹⁶ The demand for changes of personnel within the state appa-
ratus or stronger control of security services can likewise have a counterproductive
effect in specific situations, if it leads to processes of democratization being aban-
doned or reversed.¹⁷

It follows from this that the success of processes undertaken in regard to achiev-
ing transitional justice cannot be viewed statically. Rather, these processes must be
evaluated in their respective temporal and political contexts. As numerous studies
show, dealing with the past usually goes through different chronological phases.
This is likewise confirmed by the country analyses published in this volume. What
seems to makes sense in one phase can have a counterproductive effect in another.
The same applies to the national and international context. Measures that were suc-
cessful in South America do not necessarily have to be so in Africa. The starting con-
ditions are often very different even within an individual region.¹⁸ Another factor –
and one that often receives too little attention in research on the topic – is whether
the process of transitional justice takes place after the end of a dictatorship or follow-
ing the cessation of an armed conflict, and in what form this end was brought about
in each case. Which measures are realistic, meaningful and effective in the sense of
the rights mentioned above thus depends to a large extent on the circumstances.

However, a distinction must also be made in another respect. The collective of all
citizens of a state cannot, as mentioned, be the only yardstick for judging the success
or failure of transitional justice mechanisms. Rather, the victims of grave human
rights violations are entitled per se to have them atoned – even if this does not cor-
respond to the interests of the majority society.¹⁹ As the modern state replaces the
private justice of the pre-state era, it must act on behalf of the victims and provide
them with the satisfaction and peace guaranteed under the law by punishing the per-
petrators. This is additionally and especially true in the area of politically motivated
mass crimes and has therefore found expression in its own international criminal

 Cf. Trine Eide and Astri Suhrke, ‘Rwanda: Some Peace, No Democracy, and the Complex Role of
Transitional Justice,’ in Skaar, After Violence, 125– 148, 142 ff.
 An example of this is the 2013 military coup in Egypt. Compare Omar Ashour, Ballots versus Bul-
lets: The Crisis of Civil-Military Relations in Egypt (Doha: Brookings Doha Center, 2013), accessed 23
November 2021, https://www.brookings.edu/wp-content/uploads/2016/06/Ashour_Egypt_Civil-Mili
tary-Relations_Al-Jazeera-Center-for-Studies.pdf; Jean-Francois Letourneau, ‘The Perils of Power: Be-
fore and After the 2013 Military Coup in Egypt,’ British Journal of Middle Eastern Studies, 46:1
(2019): 208–213.
 Skaar et al. distinguish between global, national and regional contexts. Compare Skaar, After Vi-
olence, 40–46.
 Raquel Aldana-Pindell, ‘In Vindication of Justiciable Victims’ Rights to Truth and Justice for State-
Sponsored Crimes,’ Vand. J. Transnat’l L. 35 (2002); 1399; Raquel Aldana, ‘A Victim-Centered Reflec-
tion on Truth Commissions and Prosecutions as a Response to Mass Atrocities,’ Journal of Human
Rights 5.1 (2006): 107–126; Diane F. Orentlicher, ‘Settling Accounts: The Duty To Prosecute Human
Rights Violations of a Prior Regime,’ The Yale Law Journal 100 (1991): 2537–2615, accessed 23 Novem-
ber 2021, https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=7376&context=ylj.
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law.²⁰ However, even in realms which lie beyond criminal law, victims’ organizations
play a significant role in advancing the political process of democratization and mak-
ing it irreversible through their insistence on the Right to Know and the Right to Jus-
tice.²¹

How, though, does one measure the success or failure of the actions taken to en-
sure transitional justice? Some authors have tried to gauge the effects by means of
quantitative indicators.²² Institutions such as Freedom House, for example, have de-
veloped complex calculation systems to indicate the current freedom status of a
country every year.²³ Research projects such as the Cingranelli-Richards (CIRI)
Human Rights Dataset or the Political Terror Scale (PTS) also provide annual indica-
tors on the extent of terror and violence.²⁴ The so-called Democracy Barometer like-
wise collects data at wider intervals on the state of democracy in a number of former
dictatorships.²⁵ The resulting information can be used to check whether changes
have occurred over time that correlate with certain transitional justice measures.
For instance, one can measure whether or not the freedom status of a country has
improved after the establishment of a truth commission. In the same way, it is pos-
sible to determine whether or not the number of human rights abuses has decreased

 Cf. Florian Jeßberger and Gerhard Werle, Völkerstrafrecht 5(Tübingen: Mohr Siebeck, 2020); Ka-
leck, International Prosecution; Christoph Safferling, Völkerstrafrechtspolitik: Praxis des Völkerstraf-
rechts (Berlin: Springer, 2014).
 Cf. Ram Kumar Bhandari, The Role of Victims’ Organisations in Transition from Conflict: Families of
the Disappeared in Nepal (Phd. diss., Hamburg: Institute for Peace Research and Security Policy,
2011); Gérard Birantamije, ‘Civil Society Organisations and Transitional Justice in Burundi: When
Making is Resisting,’ in Resistance and Transitional Justice, ed. Briony Jones and Julie Bernath (Lon-
don: Routledge, 2017), 77–100; Sri Lestari Wahyuningroem, ‘Towards Post-Transitional Justice: The
Failures of Transitional Justice and the Roles of Civil Society in Indonesia,’ Journal of Southeast
Asian Human Rights 3 (2019): 124.
 An – older – overview of relevant works can be found in Oskar Thoms et. al., The Effects of Transi-
tional Justice Mechanisms, 68–77. See also Olsen, Transitional Justice; Wiebelhaus-Brahm, Truth Com-
missions.
 Compare Arch Puddington, Jennifer Dunham, Elen Aghekyan, Shannon O’Toole, Tyler Roylance
and Sarah Repucci (eds.), Freedom in the World 2017: The Annual Survey of Political Rights and Civil
Liberties (New York: Freedom House, 2019), 651–664, accessed 23 November 2021, https://freedom
house.org/sites/default/files/FH_FITW_Report_2017_Final_EMBARGOED.pdf.
 Cf. David L. Cingranelli and David L. Richards, ‘Das Menschenrechtsdatenprojekt von Cingranelli
und Richads (CIRI),’ Human Rights Quarterly 32 (2010), 401–424, accessed 23 November 2021, https://
www.researchgate.net/publication/236759507_The_Cingranelli_and_Richards_CIRI_Human_Rights_
Data_Project; Peter Haschke, The Political Terror Scale (PTS) Codebook (Ashville, 2017), accessed 23
November 2021, https://www.politicalterrorscale.org/Data/Files/PTS-Codebook-V100.pdf.
 Mark Bühlmann, Wolfgang Merkel, Lisa Müller et al., ‘Demokratiebarometer: ein neues Instru-
ment zur Messung von Demokratiequalität,’ Zeitschrift für Vergleichende Politikwissenschaft 6
(2012): 115– 159, accessed 23 November 2021, https://link.springer.com/article/10.1007/s12286-012-
0129-2.
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after the implementation of criminal proceedings against those responsible for pre-
vious crimes.²⁶

Another method is to fall back on surveys that measure the population’s satisfac-
tion with the work of state institutions or the functioning of the political system.²⁷ For
Central and Eastern Europe, Eurobarometer is particularly relevant in this respect.
Initiated by the European Commission, it has been surveying the opinions of the
populations of the EU member states since 1974.²⁸ A similar approach is taken by Lat-
inobarómetro, which conducts annual surveys in 18 Latin American countries.²⁹ The
World Values Survey network organizes worldwide polls in almost 100 countries, al-
beit only at wider intervals.³⁰ The results of these surveys can then be related to in-
dividual transitional justice measures in order to gauge their impact. Cynthia M.
Horne, for example, has used the Eurobarometer and New Democracies Barometer
surveys as a yardstick to determine whether or not lustration – the vetting and re-
placement of people in certain key positions – has increased trust in social institu-
tions in Eastern and Central Europe.³¹

In most of these attempts at statistical evaluation, however, it remains open as to
whether improvements, such as those in the freedom status of a country or its trust
in social institutions, can actually be attributed to the mechanisms introduced by
transitional justice. As a rule, these indicators are also determined to a considerable
extent by other factors.³² Precisely those studies that compare a large number of
countries on the basis of statistical data arrive in part at problematic generaliza-
tions.³³ Moreover, the quantitative approaches do not usually differentiate according
to social subgroups. Consequently, the effects of measures in favour of victims in par-
ticular are barely reflected in the results of such studies. Although the above-men-

 See Thomas Ostertag, Der gezähmte Diktator: Die Wirkung von Menschenrechtsverfahren auf das
Repressionslevel in Autokratien (Berlin: De Gruyter Oldenbourg, 2017).
 On this topic, too, a – likewise older – overview can be found in Thoms et al., The Effects of Tran-
sitional Justice Mechanisms, 78–85 and 68–77.
 Sylke Nissen, ‘The Eurobarometer and the Process of European Integration,’ Quality & Quanti-
ty 48.2 (2014): 713–727.
 Cf., accessed 23 November 2021, https://www.latinobarometro.org/lat.jsp.
 Compare, accessed 23 November 2021, https://www.worldvaluessurvey.org/wvs.jsp.
 Cynthia M. Horne, ‘Lustration, Transitional Justice, and Social Trust in Post-Communist Countries:
Repairing or Wresting the Ties that Bind?,’ Europe-Asia Studies 66:2 (2014): 225–254, accessed 9 No-
vember 2021, https://www.tandfonline.com/doi/abs/10.1080/09668136.2014.882620.
 For example, in the view of some authors, a correlation exists between the level of human rights
abuses and the per capita income or population growth in a country. See Neil Mitchell and James Mc-
Cormick, ‘Economic and Political Explanations of Human Rights Violations,’ World Politics 40:4
(1988): 476–498; Christian Davenport, State Repression and the Domestic Democratic Peace (Cam-
bridge: Cambridge University Press, 2007).
 On the basis of a statistical analysis of 97 countries with autocratic regimes, Ostertag comes to the
conclusion that the legal enforcement of human rights in neighbouring states has a ‘repression-reduc-
ing effect on personalized regimes and one-party dictatorships,’ while in military dictatorships it can
lead to an ‘increase in repression’. Cf. Ostertag, Diktator, 146.
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tioned calculations and surveys can thus be used to assess the democratic quality of
a political system, they are not especially suited to evaluating the success or failure
of individual measures employed in the context of transitional justice.³⁴ Only in the
case of targeted victim surveys can they be assumed to provide relatively precise in-
formation regarding how those questioned rate the process of transitional justice or
the implementation of compensation programmes.

In addition, many of the aforementioned criteria for successful transitional jus-
tice cannot be quantified. There is no objective standard for determining when the
Right to Know is fulfilled. Even the ways in which this goal should be achieved
can be defined very differently – from court cases via public hearings to the opening
of secret archives and academic research. The establishment of justice is, a fortiori,
not an objective quantity. Measures to bring about justice can range from the convic-
tion of a dictator to the punishment or dismissal of a large number of state officials.
The same is true of the Right to Reparation, because actual recompense for the dam-
age suffered is not possible in most cases. Finally, even the most successful pro-
gramme of transitional justice cannot provide an absolute Guarantee of Non-Recur-
rence.

Against this background, a different, historically-orientated approach was chos-
en for this volume. In seven country studies, different ways of coming to terms with
the past were examined. The aim was to analyse the different ways of dealing with
mass crimes within a chronologically longer-term perspective and to relate these to
their respective temporal and political contexts. This qualitative analysis first makes
clear which instruments of transitional justice have been used in each country and
which of them have brought about improvements in accordance with the criteria
mentioned above. It thereby becomes apparent that the instruments utilized are
often more comprehensive than the truth commissions and criminal trials which
have been primarily studied by researchers. Some of these instruments – for exam-
ple, in the field of reparations or the creation of specific institutions of transitional
justice – have hitherto received comparatively little attention, even though they ap-
pear to be suitable as best practice models for other countries as well.³⁵

Furthermore, this qualitative analysis helps to clarify which factors have ad-
vanced or blocked the process of transitional justice in the countries examined. Com-
parison accordingly proves to be a useful heuristic method, because these factors be-
come more visible when comparing the processes of transitional justice in different
countries. The use of a uniform framework, which underlies all the studies published

 On the criticism of studies based on statistics, see also Skaar, After Violence, 17–21 and 53.
 Some of the instruments developed in South America, such as the creation of state institutions to
continue the work of truth commissions, the establishment of genetic databases to identify the re-
mains of those killed, the formation of governmental or ombudsmen’s offices for human rights,
the concentrated assistance for former victims of persecution through the Office for the Support of
Victims of State Terrorism in Uruguay or the participation of human rights organizations in the insti-
tutions responsible for compensation in Chile, appear to be applicable globally.
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in this volume, makes differences and similarities particularly clear. Comparing the
different ways of coming to terms with the past also reveals the factors that have
helped to further or block this process. This is important not only when taking mea-
sures that help to improve the contextual conditions into account, but also when de-
veloping a realistic strategy that is adapted to the respective circumstances.

The observations made so far display that there are no simple answers to the
question, posed at the beginning of this chapter, concerning the effect that dealing
with mass crimes has and how this can be measured. Nevertheless, by analysing
and comparing the processes of transitional justice in different countries, it is cer-
tainly possible to ascertain which instruments have brought about improvements
in accordance with the criteria established by the UN Commission on Human Rights
mentioned above and why this was the case. As such, some of these instruments will
now be examined more closely on the basis of the country studies published in this
volume.

2 Prosecution

The prosecution of politically motivated mass crimes is the most common instrument
in dealing with past dictatorships and serious human rights violations.³⁶ Since the
end of World War II, when the victorious powers tried leading politicians and mili-
tary leaders from Germany and Japan in Nuremberg and Tokyo for waging a war
of aggression, war crimes and crimes against humanity, there have been numerous
efforts to ensure that dictatorship and war crimes no longer go unpunished.³⁷ Despite
this, it took another half-century before a permanent International Criminal Court
was created. This occurred following the establishment of temporary International
Criminal Tribunals for Yugoslavia (ICTY) and Rwanda (ICTR) with the foundation
of the ICC in the Hague in 1995 via the Rome Statute.³⁸ Since 2002, this has meant
that, for the first time in history, there is an international court that can prosecute

 Cf. Kaleck, International Prosecution; Ulfrid Neumann and Paulo Abrao, Transitional Justice: Das
Problem gerechter strafrechtlicher Vergangenheitsbewältigung (Frankfurt am Main: PL Academic Re-
search, 2014); Naomi Roht-Arriaza, Impunity and Human Rights in International Law and Practice
(New York: Oxford University Press, 1995); Ruti G. Teitel, Transitional Justice (Oxford: Oxford Univer-
sity Press, 2000).
 Of particular importance here are the Universal Declaration of Human Rights of 1948,which is not
binding under international law, the Geneva Conventions of 1949, the International Covenant on Civil
and Political Rights, which entered into force in 1976, the United Nations Convention against Torture,
which became effective in 1987, as well as numerous regional agreements.
 On the origins and work of the ICC see Salla Huikuri, The Institutionalization of the International
Criminal Court (Cham: Palgrave Macmillan Cham, 2019).
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‘the most serious crimes affecting the international community as a whole’ (Para-
graph 4, Preamble of the Statute) in 121 participating states.³⁹

On the initiative of the UN, so-called hybrid courts were additionally established
in Sierra Leone and Cambodia, in which national and international judges passed
sentences jointly.⁴⁰ Furthermore, the provisions of international criminal law were in-
corporated into many national penal codes so that these crimes could also be pros-
ecuted by the respective national judiciaries. In Germany, a corresponding Interna-
tional Criminal Code came into force in 2002.⁴¹ However, ordinary criminal codes
likewise tend to contain regulations that make the crimes typical of dictatorships,
such as murder, torture or unlawful detention, punishable offences.

The country studies published here analyse the prosecution of dictatorships and
mass crimes within the framework of transitional justice in different contexts. The
studies describe almost all known approaches – from far-reaching or conditional am-
nesties via the comprehensive or conservative application of national criminal law to
the punishment of serious human rights abuses with the help of international crim-
inal law and international courts. The studies not only make it possible to compare
the different instruments and their results, but also show how and why the means
and methods of using criminal law within transitional justice changed over time.

The model of a far-reaching amnesty is represented in this volume by the case of
Uruguay, as analysed by Veit Strassner.⁴² A state of emergency was declared in this
small country on the east coast of South America in 1968, and the parliament was
dissolved in 1973. Around 2,900 people were arrested and 80 lost their lives in the
fight against the leftist guerrilla organization Tupamaros. After the military seized
power, the crackdown intensified. Approximately 25,000 people were imprisoned
for political reasons, about 6,000 of them for a longer period of time. In relation
to the population of almost three million at the time, this amounted to a higher pro-
portion of incarcerations than during the military dictatorships in Argentina, Brazil
or Chile. A further 183 people ‘disappeared’ without a trace, most of them in neigh-
bouring Argentina. They were almost certainly murdered. After several years of nego-

 Rome Statute of the International Criminal Court, accessed 24 November 2021, https://www.icc-cpi.
int/resource-library/documents/rs-eng.pdf. Compare, too, the commentary on the Rome Statute by
William Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford: Ox-
ford University Press, 2010).
 On the establishment and work of hybrid courts, see Aaron Fichtelberg, Hybrid Tribunal: A Com-
parative Examination (New York: Springer, 2015).
 Florian Jeßberger and Julia Geneuss (eds.), Zehn Jahre Völkerstrafgesetzbuch (Baden-Baden:
Nomos, 2013); Jeßberger, Völkerstrafrecht.
 On transitional justice in Uruguay, see also Eser, Strafrecht, Teilband 11: Chile, Uruguay (2007),
449–641; Francesca Lessa, Memory and Transitional Justice in Argentina and Uruguay: Against Im-
punity (New York: Palgrave Macmillan New York, 2013); Francesca Lessa and Elin Skaar, ‘Uruguay:
Halfway towards Accountability,’ in Transitional Justice in Latin America: The Uneven Road from Im-
punity towards Accountability, ed. Elin Skaar, Jemima Gracía Godos and Cath Collins (New York and
London: Routledge, 2015), 77– 102; Skaar, After Violence, 67–93; Straßner, Wunden, 159–226.
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tiations with the military, the dictatorship ended in November 1984 with free elec-
tions.

Unlike its counterparts in Chile and Argentina, the Uruguayan military had not
initially codified an amnesty for itself in law. Only after the release of all political
prisoners in March 1985 and the subsequent filing of over 700 charges against
those responsible for the original arrests did the military demand an amnesty similar
to the one previously granted by parliament for the prisoners. In December 1986,
therefore, a law was passed that accommodated this request and left it up to the
president to decide whether or not an act fell under the amnesty regulation. Mainly
out of fear of another coup d’état, President Julio María Sanguinetti subsequently
had all outstanding trials terminated. Human rights organizations initiated a referen-
dum against the law twice – in April 1989 and in October 2009. However, on both
occasions a narrow majority voted for the continuation of the amnesty.

As a result, in no other country in the world did the policy of immunity from
prosecution possess such a high degree of democratic legitimacy as in Uruguay. Nev-
ertheless, a gradual ‘erosion’ of the amnesty began to set in after about 15 years.
Firstly, human rights groups and the lawyers associated with them sought legal loop-
holes, which they found, among other things, in civil claims for damages against the
state and in criminal proceedings against civilian politicians who were not covered
by the amnesty law. For example, they regarded the forced disappearance of individ-
uals as continuing abductions because the victims’ remains could not be found. Seen
from this perspective, the act of disappearance lay outside the amnesty’s period of
validity. In addition, they appealed to the Inter-American Court of Human Rights,
which in 2011 declared the amnesty law invalid in several cases because it prevented
the criminal investigation of serious human rights violations. Moreover, from 2005
onwards, the presidents of the centre-left Frente Amplio alliance gave the judiciary
a free hand, allowing it to decide independently and with less restraint about possi-
ble prosecutions.

After the Supreme Court declared the amnesty law unconstitutional in several
cases, the Uruguayan parliament ultimately passed a law on the state’s right to inflict
punishment in 2011. This declared the crimes committed during the dictatorship to be
‘crimes against humanity’. Since it was now necessary to weigh two contradictory
laws in each individual case, the criminal justice process in Uruguay proceeded in
a slow and halting fashion. Of 339 cases, 102 were dropped, while 45 people were
convicted of human rights abuses between 2002 and 2020. As of 2020, the rest
were still pending. Those convicted included former president Juan María Bordaber-
ry, who was sentenced to 30 years’ imprisonment, former de facto president General
Gregorio Álvarez,who received 25 years in prison, and a number of other military and
police officers.
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A similar development occurred in Chile, which Ricardo Brodsky examined in his
country study.⁴³ After a coup by the armed forces and the police, a military dictator-
ship held power there from September 1973 onwards under the commander-in-chief
of the army, General Augusto Pinochet. Especially in the early years of its rule, the
military junta acted with great brutality against leaders and activists of the left-
wing electoral coalition Unidad Popular, which had brought the socialist politician
Salvador Allende into office in 1970. Thus, following the coup, thousands of people
were interned in stadia, camps, military compounds and secret detention centres.
After the dissolution of the secret service Dirección de Inteligencia Nacional (DINA)
in 1977, the extent of the repression decreased. Despite this, of a population of ten
to twelve million at the time, a total of more than 38,000 people were imprisoned
and tortured for political reasons. More than 2,000 were executed and more than
1,000 disappeared. Free elections were held in December 1989, after Pinochet had
lost a vote on whether to serve another term as president. However, he remained
commander-in-chief of the army until 1998 and enjoyed immunity from prosecution,
having had himself declared a senator for life.

As early as 1978, the military junta had declared an amnesty that exempted a
large proportion of the violent acts committed under its aegis from prosecution.
This decree was not repealed by subsequent democratic governments. In Chile, as
in Uruguay, human rights organizations and lawyers aligned with them therefore
looked for legal loopholes. Since the amnesty only applied to acts up to 1978 and
did not cover all eligible offences, initial investigations were launched in the
1990s. These led to the arrest of former DINA leader Manuel Contreras in 1994.
1998 witnessed a turnaround in jurisprudence, when the Supreme Court ruled that
the Geneva Convention applied in cases of enforced disappearances. This brought
about the resumption of proceedings. A few weeks later, Pinochet was arrested in
London at the request of a Spanish investigating judge and placed under house arrest
there for a year and a half – a decision that echoed around the world. In Chile, too,
lawsuits against the former dictator were now permitted for the first time, and in the
year 2000 his immunity as a senator was lifted.⁴⁴

Against this background, the Supreme Court appointed 60 judges in 2001 at the
request of the socialist president Ricardo Lagos. These were to give priority to deal

 On transitional justice in Chile, compare Cath Collins, Post-Transitional Justice:. Human Rights Tri-
als in Chile and El Salvador (Pennsylvania: Pennsylvania State University Press, 2010); Cath Collins
and Boris Hau, ‘Chile: Incremental Truth, Late Justice,’ in Skaar, Latin America, 126–150; Albin
Eser, Strafrecht, Teilband 11: Chile, Uruguay (2007), 23–447; Claudio Fuentes, ‘The Unlikely Outcome:
Transitional Justice in Chile 1990–2008,’ in Popovski, After Oppression, 116– 142; Klumpp, Vergan-
genheitsbewältigung; Stephan Ruderer, Das Erbe Pinochets: Vergangenheitspolitik und Demokratisier-
ung in Chile 1990–2006 (Göttingen: Wallstein, 2010); Straßner, Wunden, 227–307.
 Cf. Heiko Ahlbrecht, Der Fall Pinochet(s): Auslieferung wegen staatsverstärkter Kriminalität?
(Baden-Baden: Nomos, 1999); Roger Burbach, The Pinochet Affair (London and New York: Zed
Books, 2003); Bruno Zehnder, Immunität von Staatsoberhäuptern und der Schutz elementarer Men-
schenrechte – der Fall Pinochet (Berlin: Nomos, 2003).
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with about 110 cases of serious human rights violations. Lagos’ successor Michelle
Bachelet, who had herself been imprisoned and whose father had died in custody,
also actively campaigned for a reappraisal of the crimes committed by the regime.
However, due to the judiciary’s slow modus operandi and the gradual erasure of
criminal responsibility by the Supreme Court, in the end – judged in comparison
to the number of victims – only a small proportion of those responsible were punish-
ed. In total, Chilean courts imposed just over 600 prison sentences between 2010 and
2019, mostly against members of the security forces. Pinochet was not among them,
as he had been declared unfit to stand trial in 2001.

The third South American country examined in this volume is Argentina.⁴⁵ There
too, high-ranking military officers staged a coup in the 1970s. Between 1976 and 1983,
the junta under General Jorge Rafael Videla and his successors arrested around
10,000 opposition activists, predominantly on the left. Almost 9,000 are believed
to have disappeared and were presumably killed. In relation to the population of
26 to 30 million at the time, more people were killed on average per capita in Argen-
tina than in Chile or Uruguay.

The picture that Veit Strassner paints in his country study in this volume displays
how the process of transitional justice as regards criminal law in Argentina occurred
in several waves. Although the military had guaranteed a comprehensive amnesty by
passing the Law of National Pacification shortly before the free elections in October
1983, the Argentinian parliament declared the law unconstitutional soon afterwards.
Instead, in 1985, on the orders of the new president Raúl Alfonsín, the so-called junta
trials took place, in which Videla and other junta members were sentenced to lengthy
prison terms.

However, primarily due to fears of another military coup, prosecutions were soon
stopped. In December 1986, the parliament passed the so-called Full Stop Law,which
stipulated that new criminal charges relating to the human rights abuses committed
under the regime had to be brought within 60 days. This was followed six months
later by the Law of Due Obedience, which reduced the number of charges permitted
to only 18. President Carlos Menem, who came to office in 1989, then opposed pros-
ecution altogether and gradually also pardoned all military officers and civilians who
had already been convicted.

As in Uruguay and Chile, human rights organizations and their lawyers subse-
quently sought legal loopholes in the amnesty legislation. For example, relatives
of the victims sued the state for compensation and, in 1998, a mother won the

 On transitional justice in Argentina, see Arnold, Strafrecht, Teilband 3: Argentinien (2002); Lorena
Balardini, ‘Argentinia: Regional Protagonist of Transistional Justice,’ in Skaar, Latin America, 50–76;
Mario Hemmerling, Vergangenheitsaufarbeitung im postautoritären Argentinien: Ein Beitrag zur Reak-
tion des Verfassungsrechts und der Verfassungsgerichtsbarkeit auf staatlich gesteuertes Unrecht im
Lichte völkerrechtlicher Verpflichtungen (Baden-Baden: Nomos, 2011); Lessa, Memory; Catalina Smu-
lovitz, ‘The Past is Never Dead: Accountability and Justice for Past Human Rights Violations in Argen-
tina,’ in Popovski, After Oppression, 64–85; Straßner, Wunden, 73– 158.
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right to have the fate of her disappeared child legally clarified. In both cases, how-
ever, the Argentinian state only gave way after the Inter-American Court of Human
Rights became involved. In addition, criminal proceedings were brought for child ab-
duction, because this offence was not covered by the amnesty laws. Consequently,
Videla and other high-ranking military officials were tried again and finally sen-
tenced to terms of imprisonment in 1998.⁴⁶

Following the election victory of the Peronist politician Néstor Kirchner, the Ar-
gentinian parliament repealed the amnesty laws as unconstitutional in 2003. The Su-
preme Court confirmed this two years later. Thus, 22 years after the end of the mili-
tary dictatorship, there were no longer any legal hurdles for the prosecution of
serious human rights violations in Argentina. As a result, by September 2020 there
had been around 600 trials for crimes against humanity, in which almost 1,000 re-
sponsible parties were convicted. However, owing to their now advanced age, the
majority served their jail terms under house arrest.

In light of the above, it can be said that amnesties played an important role in
the process of transition from dictatorships to stable democracies in all three
South American states.⁴⁷ Since the military could assume that no-one from their
ranks would be held accountable, they renounced their political power or attempts
to regain it by force respectively. At the same time, it can be observed that a strong
human rights movement, in cooperation with lawyers, courts and the Inter-American
Court of Human Rights, slowly eroded the commitments to immunity from prosecu-
tion and in one case – Argentina – finally brought them down altogether. Further-
more, it is striking that the intensity of the criminal justice process depended strongly
on the political balance of power, above all on which party was in power and what
influence the military had in each case.

Criminal justice developed in a markedly different way in Albania, examined in
this volume by Jonile Godole.⁴⁸ Between 1944 and 1990, the Balkan state – which has
less than three million inhabitants – was ruled by one of the most repressive commu-
nist dictatorships in Europe. The total number of political prisoners under dictator
Enver Hoxha is estimated to stand at between 24,000 and 34,000, and the number
of politically motivated executions is estimated at over 6,000. Around 1,000 people
are said to have died in custody. About the same number again were killed at the bor-

 Wolfgang Kaleck, Kampf gegen die Straflosigkeit: Argentiniens Militärs vor Gericht (Berlin: Wagen-
bach, 2010).
 On this topic, cf. Mark Freeman, Necessary Evils: Amnesties and the Search for Justice (Cambridge:
Cambridge University Press, 2009).
 On transitional justice in Albania, compare Robert Austin and Jonathan Ellison, ‘Albania,’ in
Stan, Eastern Europe, 176– 199; Arolda Elbasani and Artur Lipinski, ‘Transitional Justice in Albania:
Historical Burden,Weak Civil Society and Conflicting Interests,’ in Transitional Justice and Civil Soci-
ety in the Balkans, ed. Olivera Simié and Zala Volčič (New York: Springer, 2013), 105– 121; Lavinia Stan
and Nadya Nedelsky (eds.), Encyclopedia of transitional justice, vol. 1 (Cambridge: Cambridge Univer-
sity Press, 2013), 7–14.
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der. The dictatorship in Albania not only lasted considerably longer than in the South
American states examined here. It also led to the wholesale destruction of establish-
ed social structures. The previous elites were killed or imprisoned. The borders were
hermetically sealed. The economy was completely nationalized. Agriculture was for-
cibly collectivized. In 1967, even any kind of religious practice was banned.

After the first free elections in 1991, from which the communist Party of Labour
emerged victorious, the judiciary inherited from the dictatorship conducted a series
of trials against former leading officials. For example, the dictator’s widow was sen-
tenced to nine years in prison for embezzlement in December 1991. Hoxha’s succes-
sor, Ramiz Alia, received the same prison sentence in 1994. Similar sentences were
handed down to a number of other officials, but the will to prosecute soon waned
and most of the sentences were overturned. A second attempt to resolve matters
was made in 1995, when the Albanian parliament passed the law ‘On Genocide
and Crimes against Humanity’ following the election victory of the Democratic
Party (DP), which was founded by former opposition members. As a result, 24 former
high-ranking officials were arrested – among them Alia, who has since been re-
leased, and the head of the secret service, Zylyftar Ramizi – and sentenced to
heavy fines.

After a severe economic and political crisis, the Socialist Party (SP), as the Party
of Labour now called itself, won the elections again in 1997. The court of appeal de-
cided shortly afterwards to drop the charges against Alia and other top officials be-
cause they ‘could not be punished for acts that were not illegal at the time they were
committed’.⁴⁹ In 1999, the court further acquitted those officials who had already
been convicted. However, the aforementioned officials had already escaped from
prison two years earlier during the unrest and, in some cases, had fled abroad. In
total, 26 people were convicted in Albania, but none of them had to serve their
full sentences.

Albania, like South America, reveals a close connection between the political
balance of power and the intensity of transitional criminal justice. However, the con-
sequences of this are more significant in Albania’s case, because the country lacked
several influential factors that were crucial in Latin America. These included a strong
human rights movement supported by qualified lawyers, a relatively independent ju-
diciary and a supranational judicial body such as the Inter-American Court of Human
Rights, which could have exerted external influence on the administration of justice
in Albania. Another difference to South America is the fact that all political camps
were intertwined with the old regime in terms of personnel, and former persecutees
had only a weak political elite at their disposal.

 Quoted in Bledar Abdurrahmani, ‘Transitional Justice in Albania: The Lustration Reform and Informa-
tion on Communism Files,’ Interdisciplinary Journal of Research and Development, 5:3 (2018): 123.
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South Africa, which Hugo van der Merwe has examined in this volume, took a
fundamentally different path than the states mentioned so far.⁵⁰ The policy of racial
segregation practised there, especially between 1948 and 1994 – known as apartheid
– led to the persecution of the black opposition movements spearheaded by the Af-
rican National Congress (ANC) and Pan Africanist Congress (PAC). This in turn engen-
dered a guerrilla war supported by the Soviet Union, which also involved brutal ac-
tions against ‘traitors’ in the ranks of the opposition by its own members. In 1990,
the ban on the ANC was lifted and its leader Nelson Mandela released. After several
years of negotiations with the white government, free elections were held in 1994.
These ended with an electoral victory for the ANC. The transition period from 1991
to 1994 in particular witnessed fierce conflicts between the ANC and the black,
anti-communist Inkatha Freedom Party (IFP). These clashes claimed the lives of at
least 14,000 people – far more than had died during more than 40 years of apartheid.
It is still not known how many of the country’s approximately 60 million inhabitants
were victims of political violence in total.

Haunted by these bloody clashes, the South African parliament passed a law for
‘the Promotion of National Unity and Reconciliation’ in 1995.⁵¹ Those responsible for
serious human rights violations during the period from 1960 to 1994 were to be grant-
ed an amnesty, provided that they ‘make a full disclosure of all the relevant facts
[…]’. A Truth and Reconciliation Commission set up by Mandela and chaired by
the black Archbishop Desmond Tutu was to shed light on the crimes committed
via public hearings, grant amnesty to self-confessed perpetrators and make recom-
mendations regarding reparations for victims. The commission had two years to com-
plete its work and presented its final report in October 1998.⁵²

The legislature’s offer, however, met with only a limited response. Although the
commission received in excess of 7,000 amnesty applications, these came mainly
from perpetrators from the ranks of the liberation movement who had already
been convicted and from white officials whose deeds had already become known.
Victims appealed against more than 1,600 amnesty applications, resulting in public
hearings. Over 1,000 applicants, mostly ANC members, were nevertheless granted
amnesty. After concluding its work, the commission handed over about 400 investi-

 On transitional justice in South Africa, see Ole Bubenzer, Post-Trc Prosecutions in South Africa:
Accountability for Political Crimes After the Truth and Reconciliation Commission’s Amnesty Process
(Leiden and Boston: Brill, 2009); Audrey Chapman and Hugo van der Merwe, Truth and Reconciliation
in South Africa: Did the TRC deliver? (Philadelphia: De Gruyter, 2008); Antje du Bois-Pedain, Transi-
tional Amnesty in South Africa (Cambridge: Cambridge University Press, 2007); Eser, Strafrecht, Teil-
band 8: Südafrika; Paul Gready, The Era of Transitional Justice: The Aftermath of the Truth and Rec-
onciliation Commission in South Africa and Beyond (New York: Routledge, 2010).
 Promotion of National Unity and Reconciliation Act 34 of 1995, accessed 24 November 2021, https://
www.justice.gov.za/legislation/acts/1995-034.pdf.
 The TRC Report, accessed 24 November 2021, https://www.justice.gov.za/trc/report/index.htm. Cf.
Adam Sitze, The Impossible Machine: A Genealogy of South Africa’s Truth and Reconciliation Commis-
sion (Ann Arbor: University of Michigan Press, 2013).
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gation files relating to instances in which it had rejected the respective amnesty ap-
plications made to the public prosecutor’s office. Nevertheless, even these cases
tended not to be prosecuted. Van der Merwe attributes this fact to influence exerted
by the ANC, which feared that it too would otherwise end up in the cross-hairs of the
investigations.⁵³

In total, approximately 20,000 serious crimes were reported to the commission.
However, due to its short mandate and understaffing, it was not able to investigate
most of them in more detail. Only about ten percent of the victims or relatives
who came forward were heard in public. Most of the human rights abuses were nei-
ther publicly dealt with nor punished. Contrary to the expectations of Mandela and
Tutu, the South African approach did not lead to the establishment of lasting peace
in this fractured society, as has most recently been demonstrated by the unrest in the
summer of 2021.

By comparison, the criminal proceedings employed within the context of transi-
tional justice in two other African states examined in this volume took a fundamen-
tally different course. Unlike South Africa, though, this process did not take place
after a negotiated transition, but following a military victory by rebels over the re-
gimes that had held sway until then. The criminal proceedings initiated in those na-
tions were thus imbued with characteristics more akin to victors’ justice than to pros-
ecution under the rule of law.

In Ethiopia, to which Tadesse Metekia has devoted his country study, a Marxist-
Leninist-orientated military junta ruled from 1974 to 1991. The regime enjoyed the
support of the Soviet Union and other Eastern Bloc states.⁵⁴ Especially during the
time of the ‘Red Terror’ in 1977/78, the multi-ethnic state endured mass persecution,
which is said to have cost the lives of up to 150,000 Ethiopians. However, thousands
were arrested, tortured and executed both before and after that period. In addition,
over 10,000 civilians were killed by bombardments in the fight against independence
movements in the north of the country. Furthermore, the regime was partly respon-
sible for a severe famine in which more than half a million people perished between
1984 and 1985. In total, between 725,000 and two million people are said to have lost
their lives under dictator Mengistu Haile Mariam in Ethiopia, which has a population
of just over 100 million. After several years of civil war, the regime was overthrown in

 Compare the contribution of Hugo van der Merwe in this volume.
 On transitional justice in Ethiopia, cf. Girmachew Alemu, Charles Schaefer and Kjetil Tronvoll,
The Ethiopian Red Terror Trials: Transitional Justice Challenged (Woodbridge: Boydell & Brewer,
2009); Tadesse Metekia, ‘Violence Against and Using the Dead: Ethiopia’s Dergue Cases,’ Human Re-
mains and Violence 1:4 (2018): 76–92; Demelash Shiferaw Reta, National Prosecution and Transitional
Justice: The Case of Ethiopia (n. p., 2014); Jeremy Sarkin, ‘Transitional Justice and the Prosecution
Model: The Experience of Ethiopia,’ Law, Democracy & Development 2:3 (1999): 253–266; Stan, Ency-
clopedia, vol. 2, 167– 173; Marshet Tadesse Tessema, Prosecution of Politicide in Ethiopia: The Red Ter-
ror Trials (The Hague: Asser Printing Press, 2018).
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1991 by the Ethiopian Peoples’ Revolutionary Democratic Front (EPRDF) and the
Oromo Liberation Front (OLF).

The newly created transitional government, which the OLF soon left, initially
made no effort to deal with the past in terms of criminal law. However, in response
to international pressure, a law was passed in 1992 that provided for the establish-
ment of a special prosecutor’s office. The constitution, which came into force in
1995, further stipulated that genocide and crimes against humanity were neither sub-
ject to a statute of limitations nor to a pardon.

The Special Prosecutor’s Office carried out investigations under the precepts of
international criminal law, as well as investigating murder, grievous bodily harm
with intent, unlawful arrest and similar offences. The investigations, which lasted
from 1992 to 2010, were not only directed against political decision-makers, field
commanders and officials of the communist regime, but also against private individ-
uals who had participated in atrocities. In addition to several regional courts, the
Federal Supreme Court, which heard the most prominent cases and also served as
a court of appeal, was primarily responsible for conducting the trials.

In total, more than 5,000 people were charged and almost 3,600 convicted. Nev-
ertheless, only 2,275 people actually had to serve their sentences, as the rest had left
the country and efforts to extradite them proved unsuccessful. Mengistu, who had
fled to Zimbabwe, could also only be sentenced in absentia to life imprisonment
for genocide, manslaughter and other charges in 2006, and to death in absentia in
2008. The same applies to 19 of his 73 co-accused. Of the 23 individuals accused
of war crimes, only five were even present at their trials. In addition to lengthy prison
sentences, 52 unenforced death sentences were handed down during the trials, 18 of
them against junta members.

The EPRDF attempted to gain more political legitimacy as regards both domestic
and foreign policy via the trials. However, given the successor regime’s authoritarian
character and the instrumental character of the prosecutions that it initiated, this has
only been achieved to a limited extent. For example, during Mengistu’s stay in South
Africa, Amnesty International explicitly opposed his extradition to Ethiopia because
he would have been extradited to a country where suspects would arguably face un-
fair trials and the death penalty.⁵⁵ The Director-General of the Ethiopian Agency for
Civil Society, Jima Dilbo Denbel, further argued that the trials had hindered rather
than promoted the quest to find the truth. In his opinion, if the government officials
who had formally apologized had not been imprisoned and threatened with the

 Amnesty Interational, ‘Äthiopiens Ex-Diktator Mengistu nicht verhaftet,’ AI-Journal (January
2000), accessed 24 November 2021, https://web.archive.org/web/20160304074225/http://www.am
nesty.de/umleitung/2000/deu05/264?lang=de%26mimetype%3dtext%2fhtml.
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death penalty, but had been given the opportunity to testify voluntarily, this would
have been more likely to aid the healing process for the victims.⁵⁶

In Rwanda, which is examined in this volume by Julia Viebach, criminal prose-
cution took place under similar conditions.⁵⁷ However, the acts of violence commit-
ted there differed from those in Ethiopia in that they claimed an extremely high num-
ber of victims in a very short period of time and had been committed with the broad
participation of the population. Moreover, due to the dimensions of the genocide and
the passive attitude of the UN, the process of transitional criminal justice in Rwanda
was to a large extent an international issue.

In spring 1994, at least 800,000 people were killed in Rwanda in just 100 days.
Armed units as well as around 200,000 civilians took part in the mass murder, which
was mainly committed with primitive hand-held weapons. The violence originated
with the majority Hutu section of the population and was directed against the minor-
ity Tutsis. However, moderate Hutus such as Prime Minister Agathe Uwilingiyimana
were also among the victims. The genocide was ended by the decisive military victory
of the Tutsi rebel army the Rwandan Patriotic Front (RPF), which is also said to have
killed at least 25,000 civilians during its campaign.

The dimensions of the crimes and the large number of people responsible for
them made criminal prosecution particularly difficult. Furthermore, national and in-
ternational actors worked side by side with and sometimes even against each other.
In November 1994, the UN Security Council decided to establish a temporary Interna-
tional Criminal Tribunal for Rwanda (ICTR), the jurisdiction of which was limited to
genocide, war crimes and crimes against humanity committed in 1994.⁵⁸ In order to
prevent influence being exerted by the RPF, the court was located in neighbouring
Tanzania. Rwanda, which had originally requested the establishment of the court,
voted against the resolution. From 1995 to 2014, the ICTR indicted a total of 93 peo-
ple. These consisted primarily of individuals involved in organizing the genocide
(‘génocidaires’), such as cabinet members, regional and local politicians, military
leaders and members of the Interahamwe militia, in addition to some prominent

 Jima Dilbo Denbel, ‘Transitional Justice in the Context of Ethiopia,’ International Letters of Social
and Humanistic Science 10 (2013), 73–83, accessed 24 November 2021, https://www.scipress.com/
ILSHS.10.73.pdf.
 On transitional justice in Rwanda, see Urs Behrendt, Die Verfolgung des Völkermordes in Ruanda
durch internationale und nationale Gerichte: Zugleich ein Beitrag zu Inhalt und Funktion des Universal-
itätsprinzips bei der Verfolgung von Völkerrechtsverbrechen (Berlin: Berliner Wiss.-Verlag, 2004); Eide
and Suhrke, ‘Rwanda,’ in Skaar, After Violence (New York: Taylor & Francis Ltd., 2015), 139– 162.; Sam
Rugege and Aimé M. Karimunda, ‘Domestic Prosecution of International Crimes: The Case of Rwan-
da,’ in Africa and the International Criminal Court, vol. 1., ed. Gerhard Werle, Lovell Fernandez and
Moritz Vormbaum (The Hague: Springer, 2014), 79– 116.
 UN Security Council, Resolution 955 (8 November 1994), accessed 24 November 2021, https://
www.humanrights.ch/cms/upload/pdf/100916_SC_Res_955.pdf. Cf William Schabas, The UN interna-
tional criminal tribunals: The former Yugoslavia, Rwanda and Sierra Leone (Cambridge: Cambridge
University Press, 2006).
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businessmen and media representatives. 61 people received prison sentences, and
three cases were handed over by the court to the judiciary in Rwanda.⁵⁹

Rwanda itself was initially without a functioning judicial system, since the new
rulers had broken up the previous Hutu-dominated one. However, as part of their
‘policy of maximum criminal responsibility’, they wanted to punish not only high-
ranking perpetrators but all those involved in the genocide. Up to 140,000 people,
including around 5,000 youths, were taken into custody. This led to catastrophic con-
ditions in the overcrowded prisons, where detainees frequently experienced inhu-
mane treatment. The war crimes and revenge killings committed by Tutsis were
not prosecuted, not even by the ICTR.

For the purposes of prosecution, the Rwandan penal code was supplemented
with elements of international criminal law. At first – more precisely, from 1996 to
2000 – special courts had jurisdiction over the proceedings. In order to speed up
processing the cases, the suspects were classified according to the severity of their
crimes into four, and, later, three categories. Moreover, a system of so-called confes-
sion hearings was introduced, in which defendants could expect a considerable re-
duction in their sentences if they made a comprehensive confession and apologized
to their victims. This procedure was used above all in relation to minor offences.

Nevertheless, even these measures did not resolve the backlog in processing the
cases, which was mainly due to the considerable number of them. The first and most
serious category alone, which included genocide, incitement to violence, sexual tor-
ture, murder and the desecration of corpses, encompassed 70,000 to 80,000 sus-
pects. By mid-1997, however, the special courts had handed down only 142 sentences,
including 61 death sentences. Later, the tempo increased. By the end of 2001, a good
4,000 people had been brought to trial and, by the close of 2003, a further 2,300. In
spite of this, although about 10,000 people had been prosecuted by mid-2006, it
would still have taken about 100 years to try all the accused if the pace had remained
the same.

From 2002, the Rwandan government thus began to establish so-called gacaca
courts. Utilizing an ancestral tradition, whereby in conflict situations the village
elder – the inyangamugayo – was called upon to make a decision, these were granted
additional authority, which allowed them try crimes against humanity and genocide
and to decide on punishments and reparations. Following a pilot phase, these village
courts were introduced throughout Rwanda in 2005.⁶⁰

 ICTR, Key Figures of ICTR Cases, accessed 24 November 2021, https://unictr.irmct.org/sites/unictr.
org/files/publications/ictr-key-figures-en.pdf.
 On the gacaca courts, compare Paul Christoph Bornkamm, Rwanda’s Gacaca Courts: Between Ret-
ribution and Reparation (Oxford: Oxford University Press, 2012); Philipp Clark, The Gacaca Courts,
Post-Genocide Justice and Reconciliation in Rwanda: Justice without Lawyers (Cambridge: Cambridge
Universitiy Press, 2010); Nandor Knust, Strafrecht und Gacaca: Entwicklung eines pluralistischen
Rechtsmodells am Beispiel des ruandischen Völkermordes (Berlin: Duncker & Humblot, 2011); Charity
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The village communities elected over 250,000 men and women to serve as inyan-
gamugayo judges at that point in time. Those chosen received only basic legal train-
ing. Lawyers or qualified judges did not participate in the proceedings. At the lowest
level, more than 9,000 cell courts were responsible for hearing evidence as well as
handling property offences. Approximately 1,500 sector courts tried more serious
crimes and dealt with appeal cases. Cases in the first of the aforementioned catego-
ries were initially referred to national courts, but from 2008 they were also tried by
sector courts. The gacaca courts could sentence defendants to up to 25 years in pris-
on or to community service. By 2012, when they ended their work, they had sen-
tenced in excess of 1.9 million people. 273,000 were declared innocent.

In a similar fashion to its Ethiopian counterpart, the government in Rwanda
claimed that the trials were intended to end a ‘culture of impunity’. Admittedly,
they did indeed contribute to providing for the Right to Justice mentioned earlier.
The price, however, was a massive restriction of the rights of the accused in the ga-
caca courts. This led to international criticism, especially from jurists. Whether – as
Denbel postulates for Ethiopia⁶¹ – the Right to Know would have been better served if
criminal prosecution had been dispensed with altogether seems doubtful. After all,
discontinuing the threat of punishment does not automatically lead to a greater will-
ingness to testify on the part of those responsible. On the other hand, the practice of
offering reduced sentences during criminal proceedings, as employed in Rwanda,
proved quite effective in terms of criminal prosecution in relation to transitional jus-
tice.

The main objection to the approach taken in Ethiopia and Rwanda is that the
regimes responsible for the crimes were not replaced by state structures based on
the rule of law, but by new authoritarian forms of rule. Ethiopia, for example, was
a country with extremely repressive laws – at least until 2018. Faced with increasing
political violence, the government has again resorted to instruments of persecution
since 2020, as well as deploying the military against breakaway regions. Ethiopia’s
freedom status admittedly improved from 12/100 points in 2017 to 24/100 in 2020,
but the country is still considered unfree and its score deteriorated once more to
22/100 in 2021. Rwanda’s freedom status likewise scarcely improved between 2002
and 2013, dropping from 24/100 (2017) to 21/100 (2021) in recent years.⁶² In both
countries, therefore, the Guarantees of Non-Recurrence remain unfulfilled.

A comparison of criminal prosecution in the seven states examined here shows
that there is no patent remedy for the question posed at the beginning of this paper
as to which instruments of transitional justice are effective and which are not. Their

Wibabara, Gacaca Courts versus the International Criminal Tribunal for Rwanda and National Courts
(Baden-Baden: Nomos, 2014).
 Denbel, ‘Transitional Justice, 82.
 Accessed 24 November 2021, https://freedomhouse.org/country/ethiopia/freedom-world/2017 and
https://freedomhouse.org/country/rwanda/freedom-net/2017.
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success depends to a large extent on the prevailing national and international con-
ditions. Nevertheless, some conclusions can be drawn for the future:
1. Criminal prosecution is necessary. The criminal prosecution of serious human

rights violations serves the goal of removing those responsible for them. It takes
into account the victims’ need for atonement whilst helping to enforce the rule of
law, restore trust in the state and deter attempts at repetition. At the same time, it
makes a contribution to establishing the truth. Not to prosecute would call into
question basic principles of criminal law, disappoint the victims and their rela-
tives, and foster the danger of repetition. In the case of war crimes, genocide and
crimes against humanity, it would also contradict the international criminal law
now in force in many states.

2. Amnesties make sense. In the interests of a peaceful transition from dictator-
ship to democracy, it is nevertheless often required to deliberately refrain from
prosecution. In many cases, the democratization of an authoritarian regime is
only possible if larger sections of the ruling elite can assume that they will
gain more advantages than disadvantages from it. The greater the danger of a
relapse into dictatorship, the more restrained the instrument of criminal prose-
cution that must therefore be used. This applies all the more to situations of
civil war, where the threat of prosecution can strengthen resistance and prolong
violent conflicts. The prospect of an amnesty is thus a legitimate and practicable
means of bringing hostile parties to the negotiating table and committing them
to ending violence, whereby it can be structured differently in terms of substance
and chronology.

3. Remission of punishment facilitates transitional justice. A mitigated form of
amnesty is exemption from punishment (South Africa) or reduced punishment
(Rwanda) if the accused makes a confession. This instrument, which is also
used in many countries for criminal offences, is a sensible method for making
transitional justice easier. However, it loses its pacifying effect if, as in South Af-
rica, criminal prosecution ultimately does not occur even against those who do
not confess. Moreover, the remission of punishment should leave civil claims un-
touched, so as not to curtail the rights of victims.

4. Prosecution can be narrowed down. When it comes to dealing with mass
crimes under criminal law, the judiciary often reaches its limits. Only if a man-
ageable circle of victims and perpetrators is involved is it possible to hold a sig-
nificant proportion of the perpetrators criminally responsible.With a large circle
of victims and perpetrators, it is therefore in the interest of successful transition-
al justice to concentrate on serious offences. This is especially true if the judicia-
ry is overburdened, leading to the possibility that the accused become unable to
stand trial or that their crimes could expire by limitation, so that serious human
rights abuses could go unpunished.

5. Judicial reforms are necessary. Successful criminal justice generally requires a
thorough reform of the judicial system, both in terms of personnel and organiza-
tion. The aim should be to maximize the independence of the judiciary and to
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largely eliminate political influence. The efficiency of the judiciary must also be
increased, since in times of transition a large number of offences often have to be
prosecuted simultaneously. In countries with a poorly functioning judiciary – or
one that toes a political line – care must be taken to ensure that institutional re-
forms and programmes of legal qualification are introduced. A complete disman-
tling of the old judicial system, on the other hand, is counterproductive.

6. Obstacles to prosecution must be removed. In many countries, legal obstacles
prevent the prosecution of serious human rights abuses. These include not only
extensive amnesties, which were frequently declared by the former rulers them-
selves, but also the prohibition of ex post facto legislation, statutes of limitations
and the defence that perpetrators were acting under orders. In the interest of ef-
fective criminal justice, these restrictions, which are essential for functioning
constitutional states but which often lead to impunity when dealing with crimes
committed under dictatorships, should be eliminated or restricted at an early
stage through legislative or constitutional amendments.

7. Alternatives to criminal proceedings are possible. In the case of a large num-
ber of serious crimes, traditional criminal proceedings followed by imprisonment
are too time-consuming to ensure effective transitional justice in this area. In
order to prevent arbitrariness and impunity, it is therefore necessary to use sim-
pler forms of sanction. The decision-making bodies should be decentralized – as
was the case with the gacaca courts in Rwanda or the American courts in Ger-
many after 1945. To help avoid arbitrariness, a court of appeal should further
exist. However, due to the limited rights of the accused, possible sanctions
should be low-threshold.

8. Criminal prosecution should be flanked by socio-political measures. A
strong civil society facilitates transitional justice and monitors the functioning
of the rule of law. Victims’ organizations, human rights groups and the lawyers
associated with them play a special role in this respect. Frameworks for transi-
tional justice regarding criminal law following the end of dictatorships and mass
crimes should therefore include flanking programmes that strengthen these ac-
tors.

In summary, it can be said that criminal prosecution is a feasible, useful and neces-
sary instrument of transitional justice. The political challenge after the end of an un-
just regime is to adapt it to the respective circumstances in such a way that it is con-
ducive to the criteria mentioned above in as comprehensive a fashion as possible.
The time factor likewise plays an important role in this context, since processes of
transition are not static, but go through various phases.
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3 Redress

Whilst numerous academic studies that address the criminal prosecution of serious
human rights abuses exist, the question of the rehabilitation of the victims and their
relatives, as well as their compensation, has generally been treated as a side issue
within the relevant research.⁶³ This may have something to do with the fact that,
when examining crimes, more attention tends to be paid to how the perpetrators
are dealt with than to the situation in which the victims find themselves. In addition,
compensation is often seen as the interest of a subgroup, whereas punishing perpe-
trators is perceived as a concern shared by society as a whole. Nevertheless, given
that no other instrument of transitional justice has such a direct impact on the cir-
cumstances of people who were victims of mass crimes, it is remarkable that the
topic of redress has not been focused on more strongly. Moreover, it represents the
counterpart, as it were, to criminal prosecution, because the damage caused by a per-
petrator should not only be punished, but also remedied or compensated. For this
reason, the measures of reparation in the countries dealt with in this volume will
likewise be subjected to a comparative analysis in the following paragraphs.

The UN General Assembly set out what is meant by reparation in more concrete,
detailed terms in a resolution of December 2005. According to this, it includes the
following elements:
‒ The original situation of the victims is to be restored (‘restitution’);
‒ Their physical, psychological and material damage, including lost opportunities,

should be compensated (‘compensation’);
‒ They should receive medical, psychological, legal and social care (‘rehabilita-

tion’);
‒ The crimes committed should be disclosed, the whereabouts of the dead and dis-

appeared clarified, and the dignity of the victims restored (‘satisfaction’);
‒ The military and security forces should be effectively controlled, the independ-

ence of the judiciary should be strengthened, the military and security forces
as well as the civil service should be educated regarding the observance of
human rights, and laws that violate human rights should be revised (‘guarantees
of non-repetition’).

 On the problems associated with redress, cf. Pablo De Greiff (ed.), The Handbook of Reparations
(Oxford: Oxford University Press, 2008); Dan Diner and Gotthard Wunberg (eds.), Restitution and
Memory: Material Restoration in Europe (New York and Oxford: Berghahn, 2007); Eva Dwertmann, The
Reparation System of the International Criminal Court: Its Implementation, Possibilities and Limitations
(Leiden: Brill, 2010); Christine Evans, The Right to Reparation in International Law for Victims of
Armed Conflict (Cambridge: Cambridge University Press, 2012); Conor McCarthy, Reparations and Vic-
tim Support in the International Criminal Court (Cambridge: Cambridge University Press, 2012).
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The resolution further stipulates that reparation must be made by the state if it was
responsible for the human rights violations. This must be done in an ‘adequate, ef-
fective and prompt’ fashion.⁶⁴

Whilst the resolutions made by the General Assembly are only recommenda-
tions, the UN Convention against Torture, in force since 1987, is legally binding. It ob-
liges the 171 signatory states to ensure that ‘the victim of an act of torture obtains
redress and has an enforceable right to fair and adequate compensation, including
the means for as full rehabilitation as possible. In the event of the death of the victim
as a result of an act of torture, his dependants shall be entitled to compensation’.⁶⁵
Whether and how these requirements have been implemented in the seven countries
examined in this volume will be analysed in more detail below.

As a rule, one of the first actions to be carried out after overcoming a dictatorship
is the release of political prisoners. Since they were usually deprived of their liberty
using legal provisions, a legal act is normally also required to lift those provisions.
What appears simple at first glance often turns out to be complicated in practice,
since the group of prisoners to be released must be clearly defined in legal terms
in order to include all those affected but exclude ordinary inmates. Even the question
of whether those affected are to be granted an amnesty or rehabilitated, which, on
the face of it, seems to be a trivial matter, is of considerable importance. This is be-
cause, in the one case, the persons concerned are only pardoned, while in the other,
their imprisonment is declared unlawful.

In Uruguay, a Law of National Pacification was passed in 1985, immediately after
the new, freely elected president took office. This granted amnesty to all political
prisoners. At the same time, it rehabilitated the state employees dismissed by the
military. Later, further laws also enabled those employees to return to their old
jobs and credited them with their lost pension entitlement. More than 16,000 people
benefited from this this act. Furthermore, in 1986, a government commission was set
up to support the return and reintegration of the approximately 350,000 expatriate
exiles.

It was not until many years later – after the establishment of a truth commission
in the year 2000 – that further remedial measures were passed. Disadvantages that
exiles and dismissed or demoted military officers and teachers had regarding their
old-age pensions were now offset. Following the example of neighbouring Argentina,
the Disappeared were also given the same legal status as deceased persons. This gave

 United Nations, Resolution adopted by the General Assembly on 16 December 2005, Annex, 7–9,
accessed 24 November 2021, https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-and-guidelines-right-remedy-and-reparation.
 United Nations, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. Adopted and opened for signature, ratification and accession by General Assembly reso-
lution 39/46 of 10 December 1984, entry into force 26 June 1987, in accordance with article 27 (1), ac-
cessed 24 November 2021, https://www.ohchr.org/en/professionalinterest/pages/cat.aspx.

474 Hubertus Knabe

https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-and-guidelines-right-remedy-and-reparation
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-and-guidelines-right-remedy-and-reparation
https://www.ohchr.org/en/professionalinterest/pages/cat.aspx


their relatives the opportunity to dispose of their assets without having to have them
declared dead.

Direct financial compensation was only decided upon in 2006, more than 20
years after the end of military rule. Former political prisoners and those who had
gone into exile now received a small special pension from the age of 60. In 2009,
a compensation law – which made explicit reference to the UN resolution mentioned
above – then awarded victims free life-long healthcare as well as a one-off capital
compensation payment, which varied in amount for relatives of the Disappeared, vic-
tims of severe maltreatment and imprisoned children. The implementation of these
provisions was, however, unsatisfactory. A mere 360 applications for compensation
were granted in the course of the first five years following the passing of the law.

A number of victims also tried to obtain compensation via recourse to the civil
courts. After this initially failed at the national level, the Inter-American Court of
Human Rights obliged the Uruguayan state to make extensive reparations in at
least one case. In a legal battle lasting years, the Argentine poet Juan Gelman,
with the support of the Center for Justice and International Law, succeeded in forcing
Uruguay to pay his granddaughter 513,000 US dollars in compensation.

The policy of redress in Chile followed a similar course.⁶⁶ However, the early es-
tablishment of a commission to clarify the fate of the Disappeared led to significantly
swifter compensation for the relatives of this group of victims. In 1990, a National
Office of Return was created for the numerous expatriates in exile. By 1994, it had
helped over 52,000 Chileans with their resettlement and reintegration. Then, in
1992, the children of the more than 2,000 individuals killed or disappeared were
awarded monthly compensation. They were to receive the payment until the age of
25, plus a one-off lump sum when that benefit expired. Finally, in 1993, a law was
passed to improve the situation of the almost 160,000 civil servants dismissed
under the old regime. It offset their loss of pension rights, guaranteed them a mini-
mum pension, and provided for the payment of redundancy settlements.

More than ten years later, the establishment of another commission, this time on
political imprisonment and torture during the dictatorship, led to compensation pay-
ments for this group of victims, too. In 2004, the more than 38,000 former political
prisoners were awarded a monthly sum. Minors who had been born in prison re-
ceived a one-off capital compensation payment. Moreover, detainees and the chil-
dren of those killed were entitled to free medical care, whilst the children of those
persecuted received a monthly student grant until the age of 35. A further law stipu-
lated that confiscated property had to be compensated or restituted. Human rights
organizations played an important role in the implementation of these regulations.

 See Elizabeth Lira‘s analysis, in addition to the documents contained in De Greiff, Handbook, 55–
101 and 732–759.
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In addition, the Chilean state had to pay the equivalent of 133 million US dollars in
damages as a result of almost 1,000 civil lawsuits.⁶⁷

Argentina pioneered this type of reparations policy in South America.⁶⁸ A truth
commission there had already proposed compensation as early as 1984. Initially,
however, these measures only benefited dismissed state employees, who were rein-
stated and had the time lost credited in their pension calculations. In 1986, a modest
pension amounting to 75 percent of the minimum wage was additionally introduced
for partners and children of the Disappeared.

After several court cases, a law was passed in 1991 – much earlier than in Uru-
guay or Chile – that awarded former political prisoners a one-off capital compensa-
tion sum. For each day of imprisonment, they were entitled to the same income that a
public servant in the highest salary bracket would earn. House arrest and probation-
ary periods were also considered imprisonment. In the case of deceased individuals,
the right to compensation passed to their legal successors. Taken as a whole, approx-
imately 8,000 people were awarded the equivalent of about 690 million US dollars,
which equates to more than 86,000 US dollars per person. However, the payment
was made in the form of ten-year government bonds. From the government’s per-
spective, this had the advantage that the sum did not have to be taken from the cur-
rent state budget. The victims, though, were at a disadvantage, since they risked fi-
nancial losses in the event of an early sale on the stock exchange. Furthermore, the
payment was conditional on the applicant waiving further claims for damages
against the state.

Under the same conditions, the relatives of the Disappeared and murdered also
received capital compensation from 1994 onwards. It was set at 100 times the month-
ly salary of a top-level (‘A’ bracket) public servant – the equivalent of around 220,000
US dollars. This was followed in 2004 by compensation equivalent to 20 such month-
ly salaries for children who had been imprisoned together with their parents. In
2009, the circle of those entitled to compensation was additionally extended to in-
clude victims of the violent clashes that took place before the 1976 coup. Moreover,
in 2011, a centre for the psycho-social support of victims of human rights abuses
began its work. In 2013, an honorary pension for former political prisoners was final-
ly adopted, which is paid independently of other benefits. On top of that, since 2016,
Argentinians who had to leave the country for political reasons have been entitled to
a quarter of the rate of the imprisonment compensation for each day spent in exile.⁶⁹

If one compares reparation policies in the three South American countries, nu-
merous similarities are clear, despite all the differences in the details. The initial
focus centred on dismissed state employees and exiles. In Uruguay and Argentina,
state employees were given the opportunity to return to their former jobs – in addi-

 Compare the contribution of Ricardo Brodsky in this volume.
 On this, cf. María José Guembe’s analysis, as well as the documents contained in De Greiff, Hand-
book, 21–54 and 701–731.
 See Veit Strassner’s contribution in this volume.
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tion to compensation for disadvantages in their pension schemes – and in Chile they
received severance pay. Later, both the relatives of those murdered and former polit-
ical prisoners received one-off payments or monthly support.

In all three nations, reparations were only expanded step by step during the
course of a growing willingness to come to terms with the past. In two countries –
Argentina and Chile – a direct temporal and causal connection between the recom-
mendations made by the truth commissions and the implementation of the compen-
sation schemes can be observed. Geographical proximity and the lack of language
barriers in Latin America promoted the international transfer of experience, so
that some regulations were also adopted by other countries. The fact that the victims
in Argentina and Uruguay initially had to enforce their claims for compensation in
court frequently caused great strain and distress for those affected, but it also im-
bued the process of transitional justice with a purposeful dynamic.

However, the situation was significantly different in the other four countries cov-
ered by this volume. In Albania, the only European country examined herein, repa-
ration payments were much lower than in South America. Moreover, they depended
to a large extent on the changing political balance of power and the respective eco-
nomic situation. Although political prisoners had already been granted amnesty
under the communist government in 1991 and were rehabilitated by law shortly after-
wards, the compensation announced in the law did not materialize.

It was only after the election victory of the opposition Democratic Party (DP) that
parliament passed a law in 1993 which promised formerly persecuted individuals
compensation as well as other assistance such as scholarships or the right to council
housing. However, it took massive protests by those affected to convince the Council
of Ministers to compensate them with the equivalent of about 1,000 euros per year of
imprisonment. This decision was reached in 1994. However, over half the sum was
issued in the form of vouchers with which state property could be preferentially pur-
chased. Doing so, though, was out of the question for many. All the same, between
1993 and 1997, a total of about 17.5 million euros was paid out, which would corre-
spond to almost 17,000 years of imprisonment. In addition, for the purposes of pen-
sion calculation, each year of imprisonment was counted as two years of work.⁷⁰

Nevertheless, numerous serious human rights violations – for example, execu-
tions, torture and deaths in custody – were not taken into account in this scheme.
After the Socialist Party (SP) assumed the reins of government again in 1997, the sys-
tem of compensation was therefore restructured. Now, five categories of politically
persecuted persons were recognized: those executed, those who died in jail, those
imprisoned in labour camps or prisons, and mentally injured parties. According to
the government’s calculations, this amounted to a total of almost 43,000 eligible
claimants. At the same time, however, the amount of compensation for former pris-
oners was massively reduced to little more than a tenth of the previous amount. Even

 Compare the contribution of Janina Godole in this volume.
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these funds were paid out only slowly. Indeed, from 1998 onwards they were no lon-
ger disbursed at all, although the compensation for imprisonment was nominally tri-
pled again in 2004 after renewed protests.

After the Democratic Party (DP) came to power once more, parliament passed a
law in 2007 that massively increased the rates of compensation again. Each former
detainee was now to receive 7,300 or 3,650 US dollars per year of imprisonment.
However, the sum was to be paid in eight instalments, with payments only starting
a good two years later and being suspended again in 2011. Contrary to the figures
arrived at under the previous government, the number of those persecuted was
now estimated at 100,000.

Following a further change of government to the SP, the compensation act was
amended yet again in 2014. It now distinguished between primary victims (i.e.:
the victims themselves) and non-primary victims (i.e.: relatives). Moreover, in
2018, payment in instalments was abolished. However, only 430 persecutees received
the full sum.

When drawing a comparison to South America, it becomes clear that compensa-
tion in Albania mainly followed party-political and fiscal interests. In addition, the
system was constantly amended and payment extremely unreliable. It is thus impos-
sible to argue that the measures employed there guaranteed the Right to Reparation
as set down in the requisite UN documents. The lack of an effective human rights
movement and the judiciary’s proximity to the former regime meant that justified
claims could not be enforced via recourse to civil proceedings, either.

South Africa has a mixed record regarding redress.⁷¹ A law granting victims of
racially motivated expropriations the right to restitution or compensation admittedly
came into force there as early as 1994. However, its practical implementation turned
out to be exceedingly complicated and protracted due to difficulties regarding the
provision of evidence. By contrast, the redistribution of land could be realized
more quickly through purchase. To this end, the South African state acquired nearly
5,000 farms for more than 1.2 billion US dollars between 1994 and 2013, which it then
transferred to black ownership.

In 1998, the Truth and Reconciliation Commission formulated recommendations
for compensation, in a similar fashion to the way in which this had already been
done in South America. Victims of serious human rights abuses or their relatives
were to receive an annual payment of 20,000 rand (equal to about 3,000 US dollars
at the time) over a period of six years, i.e.: a total of 18,000 US dollars. They were
also to receive medical and educational support. Furthermore, the communities
most affected by the violence were to benefit from collective assistance. To date, how-
ever, only little in the way of this has been implemented.

 Cf. Christopher J. Colvin’s analysis on this matter, in addition to the documents in De Greiff, Hand-
book, 176–214 and 770–820.
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It is true that the Commission had already paid out a small amount of emergency
aid of around 3,000 rand (500 US dollars) per person to the victims cooperating with
it during its work. Nonetheless, it took another five years until parliament adopted its
own compensation programme in 2003. All victims registered with the Commission
were to receive a one-off subsidy of 30,000 rand (3,900 US dollars), which was less
than a quarter of the compensation originally proposed. Affected individuals with a
low annual income could additionally receive educational support, which was paid
directly to the relevant educational institution. Medical support for victims, which
was also planned, has not materialized so far.⁷² A significant restriction is to be
found in the fact that persons who had not registered with the Commission are ex-
cluded from receiving aid. Moreover, there is usually no possibility to claim civil
damages, as the amnesties declared by the Truth Commission already encompassed
such claims.

Similarly, the collective measures of redress proposed by the Commission in 1998
have not yet been realized. That said, a draft regulation on how to support the more
than 100 communities most affected by violence was published in 2018. This would
provide for reconciliation and development projects to be funded with the equivalent
of up to 1.8 million US dollars each – if the regulation enters into force in this form.

In Rwanda, the poorest of the countries discussed here, no laws were passed at
all obliging the state to pay individual compensation. The 2003 constitution admit-
tedly affirmed that ‘the State shall, within the limits of its capacity, take special mea-
sures for the welfare of the survivors […] who were rendered destitute by the geno-
cide’. However, most survivors have never received reparation in the sense of the
UN resolution of 2005.

If at all, those affected could only demand this by way of civil action in criminal
proceedings brought before national courts. This was done in an estimated two-
thirds of the cases against roughly 10,000 defendants. About half of the claimants
were actually awarded compensation. The amounts varied greatly, because they
were at the sole discretion of the court. Nevertheless, payments were rarely made,
as many of those convicted were destitute.

Although the courts initially ordered the state to pay compensation, too, the gov-
ernment never fulfilled these payment obligations. Instead, it referred to a planned
compensation fund that was never realized (FIND). Civil lawsuits against the state
were declared inadmissible from 2001 onwards on the same grounds. It was not
until 2008 that a law came into force obliging the state to pay six percent of its rev-
enues into a government fund to support genocide survivors (FARG). At the same
time, it was stipulated that only this fund was permitted to bring private prosecutions
in cases of genocide and murder, even against private individuals. However, the fund
into which the money flowed did not disburse it to the claimants, but used it to fi-
nance its own support programmes.

 See Hugo van der Merwe’s contribution in this volume.
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Since only a fraction of the serious human rights abuses committed were tried in
national courts, the number of people actually compensated under these conditions
was very small. Nonetheless, the gacaca courts were also empowered to decree rep-
arations. These courts handled the majority of cases, which involved in excess of 1.6
million convicted individuals. At first, reparations were to be determined conjointly
with the help of the community. Later, they had to comply with the guidelines set for
the planned compensation fund. As mentioned, however, claims were only allowed
to be directed against civilians and, from 2008, only in cases of minor crimes such as
looting or the destruction of property. It is not known how many people benefited
from this. In 2018, though, over 54,000 cases were still considered unsolved. In
more than half of them, no solution could be expected because the perpetrators
had died, fled or were destitute.⁷³

An analysis of the policy of redress in Rwanda shows that it was driven by the
intention to counteract individual claims against the state and to set up social aid
programmes in lieu thereof. To this end, the FARG fund was established in 1998.
By its own account, the fund claims to have financed more than two million medical
treatments, supported the education of 110,000 children and youths, built about
45,000 housing units and helped 54,000 people with income-generating activities.
In addition, under the girinka project (translated: ‘to own a cow’), 5,000 poor families
received a cow as a gift with the proviso that they pledge the first female calf to their
neighbour. In total, the fund, which distributes its resources through the district gov-
ernments and to which international donors also contribute has disbursed the equiv-
alent of around 270 million euros over 20 years. Despite this, the fund has been ac-
cused of working inefficiently and being susceptible to corruption. First and
foremost, however, by diverting compensation into collective aid programmes, the di-
rect connection between the respective crime and the resulting reparations is lost.⁷⁴

If Ethiopia is placed at the bottom of the list on this issue, it is because the coun-
try has not made provision for any kind of redress at all. Neither in the charter drawn
up by the transitional government, nor in the establishment of the Special Prosecu-
tor’s Office, nor in the constitution of 1995 did the issue play a role. During the crim-
inal trials, too, the courts did not oblige the state or the officials found guilty to pay
compensation to the victims – even if they had appeared as witnesses. In his country
study, Metekia attributes this to the ‘partisan’ nature of the regime change in Ethio-
pia. After the military victory of the rebel forces, there would have no longer been any
need for negotiations with the old rulers. A national dialogue that would have in-

 Compare Julia Viebach’s contribution in this volume.
 On the fundamental criticism of ‘collective’ compensation, cf. Naomi Roht-Arriaza, ‘Reparations
in the Aftermath of Repression and Mass Violence,’ inMy Neighbor, My Enemy: Justice and Community
in the Aftermath of Mass Atrocity, ed. Eric Stover and Harvey M. Weinstein (Cambridge: Cambridge
University Press, 2004), 121–139, 130; Naomi Roht-Arriaza, ‘Reparations and Economic, Social,
and Cultural Rights,’ Justice and Economic Violence in Transition, ed. Dustin Sharp (New York:
Springer, 2013), 109– 138.
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cluded all parties and victim groups and also discussed questions of redress there-
fore failed to materialize.⁷⁵

A comparative analysis of reparation policies in the seven countries examined
here makes it clear that they are often far from the standards described in the UN
resolution of 2005. As a rule, provisions for compensation had to be fought for
and won in a long, confrontational process. In some states, they exist even today
only in fragments or not at all. Nevertheless, the comparison is useful when applied
to the initial question as to which instruments of transitional justice have proven to
be effective. Firstly, it reveals the broad spectrum of tasks with which nations are
faced in supporting victims following the end of tyranny. Secondly, a number of mea-
sures can be identified that have clearly improved the situation of those persecuted
and can therefore also be recommended for other countries. Thirdly, the comparison
makes it possible to work out which contextual conditions are important for mea-
sures of redress to be taken at all.

The central elements of an effective reparations policy are already mentioned in
the UN resolution of 2005. According to this, not only physical, psychological, mate-
rial and ‘moral’ damages are to be compensated, but the costs for legal counsel and
medical services are likewise to be reimbursed. As far as possible, compensation
should restore a victim’s original situation.⁷⁶ What this means in detail is shown
with especial clarity by the regulations introduced in the three South American states
studied herein. First, they provided compensation for the loss of a job and for the
disadvantages suffered in relation to pension schemes. A second set of rulings re-
garded one-off or monthly compensation for prisoners, exiles and the relatives of
those killed, whereby their children were also included. The Argentinian stipulation
of using the earnings of a public servant in the highest pay bracket as a benchmark is
also to be understood as a sign of moral esteem for the victims. Further regulations
concerned the support of those returning home from exile, the free provision of life-
long healthcare, and the creation of a centre offering psycho-social support for vic-
tims.

These measures were made possible by various contextual factors. Victims’ and
human rights movements proved to be the primary driving force behind them. The
establishment of truth commissions also encouraged appropriate decisions to be
taken. Another factor was a functioning legal system, which, at least in part, permit-
ted the enforcement of reparation claims through the courts. The creation of special
state institutions to handle the payment of benefits was likewise of considerable im-
portance. In addition, financial aspects were naturally an essential point, which in
turn depended on the number of victims and the economic situation of the respective

 See the analysis by Tadesse Metekia in this volume.
 United Nations, Resolution adopted by the General Assembly on 16 December 2005, Annex, 7–9,
accessed 24 November 2021, https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-and-guidelines-right-remedy-and-reparation.
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country. Compensation in the form of government bonds, as in Argentina, appears to
be one way of minimizing costs in the short term.

From the above comparison of reparations policies, a number of conclusions can
be drawn. In a similar fashion to those for criminal prosecution, these are also of sig-
nificance for other states.
1. Redress is necessary. The elimination of serious human rights violations does

not mean that their consequences are over. The loss of relatives, torture, impris-
onment or occupational debarment continue to have an impact in many ways.
Minimizing or eradicating the ongoing consequences thereof is thus a central po-
litical task in the process of transition. In the case of victims of torture, there is
also an obligation to do so under international law.

2. Redress is the job of the state. A person responsible for damage must be liable
for it and compensate it. This also applies to severe human rights abuses, for
which those responsible must be held liable. However, even if the state was
not the perpetrator – for example, after a regime change or a civil war – or if
the perpetrators cannot be held liable, it still has a responsibility to alleviate
or eliminate the consequences of serious human rights violations. The earlier
and more actively it tackles this task, the more it eases the burden on the victims.

3. Redress is an individual process. Even when a large number of people are af-
fected by politically motivated mass crimes, the suffering of the victims is always
individual. Redress must therefore focus on the individual. This does not only
apply in a technical sense, but must beat at the heart of corresponding pro-
grammes and measures. Offering care and attention is a central prerequisite
for alleviating the suffering of victims.

4. Redress must be accurately targeted. In order to reduce or eliminate the con-
sequences of severe human rights violations, the amount of compensation is less
important than its effectiveness. For this purpose, it is advisable that appropriate
measures be drawn up jointly by victims and experts in a commission. People
with experience of dealing with victims of persecution should also be involved
in the implementation of the measures. The points of the UN resolution men-
tioned above provide a good orientation as regards the goals to be achieved.
This is especially true of the sections relating to restitution and compensation.

5. Redress can be multifaceted. Unlike civil claims for damages, reparation does
not have to be solely monetary. On the contrary, experience shows that other
measures are just as important. In the case of the states examined here, this ap-
plies, among other things, to the support of those returning from exile, to the en-
titlement to be reinstated in one’s former job, to the establishment of a rehabil-
itation centre for former persecutees or to the introduction of the legal concept of
the Disappeared. As far as monetary compensation is concerned, due to the long-
term consequences of political persecution, a pension-like form of redress ap-
pears more appropriate than a one-off capital settlement.

6. Redress is not a one-off act. Developments in South America reveal that repa-
ration is a longer-term process. In Chile, victim support measures were adopted
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15 years after the end of the dictatorship, in Uruguay after a quarter of a century,
and in Argentina after no less than 33 years. Since the consequences of severe
human rights abuses frequently continue into the second or sometimes even
third generation, reparation programmes have to be repeatedly reviewed and
readjusted.

7. Redress must be flanked by other measures. As expressed in the UN resolu-
tion of 2005, redress also includes commemorative ceremonies and tributes for
victims. These not only make it easier for them to come to terms with their trau-
matic experiences. The establishment of an appropriate culture of remembrance
also contributes to making murder, torture, violence or unlawful detention taboo
as a means of politics. However, other accompanying measures such as structur-
al reforms, training courses for the security forces, strengthening the indepen-
dence of the judiciary, improved governance and much more must be added
in order to be able to provide effective guarantees of non-recurrence. Collective
aid programmes or economic policy reforms can further contribute to reducing
social tensions, but cannot replace individual reparations.

4 Places of Remembrance

In most countries, coming to terms with mass crimes also involves remembering the
suffering of the victims. Generally speaking, the impulse to do so comes from those
affected or their relatives, who are looking for a place of mourning and ways to pre-
vent what happened from being forgotten. The focus in this context tends to be
placed on authentic places of persecution that are to be preserved as memorials.
These include sites such as prisons, camps, or places of execution, but also mass
graves and cemeteries. In many places, memorials are additionally erected at unbes-
mirched but central locations in order to make the commemoration as prominent as
possible. Often, the victims’ names are also made publicly visible. According to Alei-
da Assmann, such sacred places of remembrance testify to a ‘basic human need’ for
ritualized contact zones with the past.⁷⁷

In numerous countries, organizations, political parties and government agencies
are also working to create such places of remembrance – frequently in response to
demands from those affected. Often, their aim is not only to establish a place of
mourning, but also simultaneously to educate people about the crimes committed
and their causes. Accordingly, these kinds of places of information are not only locat-
ed at former sites of persecution, but also where the crimes were planned or ordered.
They are often also established in untainted places in the form of museums or doc-
umentation centres.While in Germany a terminological distinction is made between

 Aleida Assmann, Erinnerungsräume: Formen und Wandlungen des kollektiven Gedächtnisses (Mu-
nich: C. H. Beck, 2009), 305.
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Gedenkstätten (located at places of persecution), Erinnerungsorte (located in other
places) and Denkmäler or Mahnmale (in the sense of monuments), in English usually
only the overarching term ‘memorial’ is used. Artists and architects frequently play
an integral role in the design of these different places of remembrance.

Places of remembrance are usually multifunctional institutions. Habbo Knoch
assigns them six different tasks when they are located at sites of persecution.
These tasks number as follows: first, the preservation of structural and other material
remains; second, the creation and maintenance of sacred places such as cemeteries,
graves, or monuments; third, the facilitation of mourning and exchange for survivors
and their relatives, as well as forms of individual and collective commemoration;
fourth, the collection of objects, documents and testimonies; fifth, carrying out re-
search, organizing permanent exhibitions and supplying other forms of information
at the historical site concerned; sixth, educational programmes, publications and
public events.⁷⁸ The last three functions also apply to memorial museums at histor-
ically unsullied sites.

The way in which these tasks are most effectively dealt with is, relatively speak-
ing, seldom a topic in the relevant research. This is especially true in terms of an in-
ternational comparison. This is all the more surprising, since places of remembrance
in many countries play a central role in the process of transitional justice. Although
political science literature on transitional justice has devoted its attention to the
emergence, configuration and modus operandi of commemorative sites in individual
countries, it is predominantly descriptive in its approach.⁷⁹ Various authors have also
examined aesthetic and historico-philosophical questions regarding a culture of re-
membrance directed towards symbolic places, but the suitability of memorial sites as
an instrument of transitional justice is not usually discussed.⁸⁰ In Germany, where
state-sponsored remembrance of the national socialist and communist dictatorships
plays a significant role, there is an extensive discourse on the work carried out by
places of remembrance. Nevertheless, experiences from other cultural contexts are
hardly ever taken into account.⁸¹

 Habbo Knoch, ‘Gedenkstätten,’ in Docupedia-Zeitgeschichte, 11 September 2018, accessed 24 No-
vember 2021, http://docupedia.de/zg/Knoch_gedenkstaetten_v1_de_2018.
 Compare Ksenija Bilbija and Leigh A. Payne, Accounting for Violence: Marketing Memory in Latin
America (Durham: Duke University Press, 2011); Michael Lazzara, Chile in Transition: The Poetics and
Politics of Memory (Gainesville: De Gruyter, 2006); Stan, Encyclopedia, 117– 123.
 Cf. Assmann, Erinnerungsräume; Pierre Nora (ed.), Erinnerungsorte Frankreichs (Munich: C. H.
Beck, 2005); Pierre Nora (ed.), Realms of Memory: Rethinking the French Past (Chicago: Columbia Uni-
versity Press, 1998); James Young, The Texture of Memory: Holocaust Memorials and Meaning (New
Haven: Yale University Press, 1993).
 On places of remembrance in Germany, see Bundeszentrale für politische Bildung, Gedenkstätten
für die Opfer des Nationalsozialimus, vols. 1 and 2 (Bonn 1999), accessed 9 September 2022, https://
www.bpb.de/shop/multimedia/dvd-cd/33945/gedenkstaetten-fuer-die-opfer-des-nationalsozialismus;
Etienne François and Hagen Schulze (eds.), Deutsche Erinnerungsorte, vols. 1–3 (Munich: C. H. Beck,
2001); Anna Kaminsky (ed.), Orte des Erinnerns: Gedenkzeichen, Gedenkstätten und Museen zur Dik-
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The relevant United Nations documents likewise only mention memorials and
places of remembrance as instruments of transitional justice in passing. They do
not even appear in the UN General Assembly resolution on ‘Basic Principles and
Guidelines on the Right to a Remedy and Reparation’ of December 2005. Under
the item ‘satisfaction’, there is only a general mention of ‘commemorations and trib-
utes to […] victims’.⁸² In the same year, when revising the main goals of transitional
justice, Diane Orentlicher admittedly expanded the Right to Know via the addition of
the principle that the state has the duty to ensure ‘a people’s knowledge of the his-
tory of their oppression’ through appropriate measures. Nevertheless, she did not
mention places of remembrance as a means to this end.⁸³ Not until the UN Secreta-
ry-General’s 2010 Guidance Note on Transitional Justice was it mentioned that repa-
rations could include ‘building museums and memorials’.⁸⁴

Against this background, a report drawn up in 2020 by the UN’s Special Rappor-
teur on questions related to transitional justice, Fabián Salvioli, is of particular sig-
nificance. Therein, the former president of the UN Human Rights Council proposes
adding memory work as a fifth pillar that should stand alongside the Right to
Know, the Right to Justice, the Right to Reparation and the Guarantees of Non-Recur-
rence. In his report, Salvioli recommends that the ‘state must play an active and de-
cisive role’ in remembrance. In doing so, he argues for ‘a “dialogic truth”’ in which
victims’ voices ‘play a key role’. Commemoration, he opines, must ‘focus on under-
standing the mechanisms of oppression and dehumanization that always precede
large-scale violence’. However, he also warns against the ‘dangers of vengeful memo-
rialization’ and a ‘tyranny of memory’ aimed at justifying new acts of violence.⁸⁵ In
spite of this, concrete conclusions regarding the use of places of remembrance as in-
struments of transitional justice are not found in this report, either.

The country studies published in this volume provide more detailed information
in this respect. Firstly, they indicate that there was and is a need to commemorate the
victims of severe human rights violations in each of the seven states examined. The

tatur in SBZ und DDR (Berlin: Ch. Links, 2016); Martin Sabrow (ed.), Erinnerungsorte der DDR (Mu-
nich: C. H. Beck, 2009).
 United Nations, Resolution adopted by the General Assembly on 16 December 2005, Annex, 7–9,
accessed 24 November 2021, https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-and-guidelines-right-remedy-and-reparation.
 United Nations, Economic and Social Council, Commission on Human Rights, Promotion and Pro-
tection of Human Rights, 8 February 2005, accessed 9 November 2021, https://digitallibrary.un.org/
record/541829.
 United Nations, Resolution adopted by the General Assembly on 16 December 2005, Annex, 7–9,
accessed 24 November 2021, https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-and-guidelines-right-remedy-and-reparation.
 United Nations Human Rights Council, Memorialization Processes in the Context of Various Viola-
tions of Human Rights and International Humanitarian Law: The Fifth Pillar of Transitional Justice. Re-
port of the Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-
Recurrence, accessed 24 November 2021, https://undocs.org/A/HRC/45/45.
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way in which meeting this need has been realized, however, has depended to a large
extent on the respective political and social context. Three different forms of com-
memoration become apparent: commemoration that occurs within the realm of
civil society, in which victims’ organizations play a key role; state-dominated com-
memoration, in which the government exerts a determining influence on the content
of remembrance; and marginalized commemoration, in which the victims’ desire for
recognition meets with scant response.

Uruguay offers an example of commemoration within the realm of civil society.
On the initiative of a victims’ organization, a memorial for the victims of disappear-
ances ordered by the state was erected there in 2001– 17 years after the first free elec-
tions. It is located in the capital Montevideo, on the banks of the Río de la Plata, and
consists of a double wall of glass etched with the names of the Disappeared. The con-
struction of the monument was supported by the mayor and the city government and
planned by a commission consisting of public figures and representatives of civil so-
ciety groups. On the initiative of a trade union victims’ organization, commemorative
plaques were later also embedded in the ground at several locations throughout the
city.

Moreover, a ‘Museum of Memory’ was opened in Montevideo in 2007. It is located
in the former villa of a high-ranking military officer, not far from what was once a
detention centre and torture facility. The city of Montevideo designed it in collabora-
tion with victims’ associations and human rights organizations. Numerous objects,
mainly from detention centres, are displayed there in several differently themed
rooms. The comparatively simple exhibition is visited by about 28,000 people a
year, mainly school classes. In addition, the museum organizes events and puts
on touring exhibitions that are shown outside the capital. Together with former pris-
oners, the museum managed to convince parliament to pass a law in 2018 to estab-
lish further places of remembrance. Since then, a commission made up of represen-
tatives belonging to state agencies and civil society organizations has been
determining the official recognition of these sites. There are now almost 200 places
of remembrance at former locations of persecution in Uruguay, although many of
them are only marked by signs.

A similar development took place in the much larger neighbouring country of Ar-
gentina. In 2007 –24 years after the first free elections – a ‘Memory Park’ was com-
pleted in the capital Buenos Aires. It is managed jointly by human rights organiza-
tions, the University of Buenos Aires and the municipal government. In the centre
of the 14-hectare site is a gigantic wall on which the names of the almost 9,000 Dis-
appeared are inscribed. In contrast to Uruguay, contemporary art plays a prominent
role in this place of remembrance. In an adjoining hall, which also serves as an in-
formation centre, art exhibitions are put on and events held. Furthermore, visitors
can research the names of the victims here. A separate artistic department is respon-
sible for erecting more sculptures on the site and for staging the exhibitions.

Moreover, in 2007 also in Buenos Aires a ‘Museum and Site of Memory’ opened
its doors. It is located in the former Navy School of Mechanics (ESMA), which housed
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Argentina’s largest secret prison or ‘black site’ during the military dictatorship. A
lengthy dispute accompanied deliberations regarding the use of the building, not
least because President Carlos Menem wanted to demolish it in 1988 as a sign of ‘rec-
onciliation’. Human rights organizations protested against these plans, and relatives
of the victims successfully took the matter to court. In 2004, the left-wing Peronist
President Néstor Kirchner finally transferred the building to a coalition of human
rights organizations, which set up an exhibition on ‘state terrorism’ in the multi-stor-
ey main building. In the erstwhile officers’ mess, visitors can also find survivors’ tes-
timonies and view the former torture chamber, as well as the attic used as a commu-
nal cell. The museum, which has about 50 employees and is financed by the state,
additionally organizes special exhibitions, events and teacher training courses.

The ESMA memorial soon developed into a focal point of commemorative culture
in Argentina. Other institutions of transitional justice – such as the cultural centre of
a victims’ organization, the Institute for Human Rights, and the National Memorial
Archive – moved onto the former military site. The latter not only holds documents
on the military dictatorship, but is also in charge of almost 50 other Argentinian me-
morial sites. This oversight fell to the National Memorial Archive in 2011. In that year,
parliament passed a law which obliged the government to preserve all former secret
detention centres as places of remembrance. 160 of these sites have, if nothing else,
at least been marked by signs. The Secretariat for Human Rights at the Ministry of
Justice and Human Rights is responsible for funding the facilities located on the
ESMA site.

Developments in Uruguay and Argentina make it clear that the creation of places
of remembrance following the end of a period of severe human rights violations fre-
quently plays a subordinate role at first, because questions of political transition are
perceived as being more pressing. This time delay usually proves to be a disadvan-
tage later on, since authentic sites of persecution have been reshaped or removed
in the meantime. The victims’ desire for recognition is generally only taken into ac-
count via the establishment of appropriate places of remembrance when they suc-
ceed in mobilizing support from the political sphere. The extent of this support de-
termines whether merely a freestanding monument is erected or a museum
associated with permanent operating costs is established.

In Chile, the third South American country examined in this volume, the creation
of places of remembrance began much earlier. The main reason for this was the early
establishment of a National Commission for Truth and Reconciliation, which had al-
ready proposed the creation of memorials for the Disappeared in its concluding re-
port, published in 1991. The commission further suggested that preservation orders
be placed on the former torture facilities of the secret police, giving them listed build-
ing status. On the initiative of relatives, the first monument was erected in 1994 – just
five years after the first free elections – in the main cemetery in Santiago de Chile.
Financed by the Ministry of the Interior, this consists of a concrete wall engraved
with the names of the more than 3,000 Disappeared. In the same year, the former
torture site at the Villa Grimaldi on the outskirts of the capital was also declared a
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place of remembrance. However, the secret service had demolished all the buildings
there. Consequently, an artistically designed ‘Peace Park’ was opened on the empty
plot in 1997. Here, too, a wall bearing names commemorates those killed. Some parts
of the building, including a cell and the entrance gate, have been reconstructed. In
addition, a model of the place of detention, a monument and a small exhibition
room are part of the site.

In the following years, several other places of persecution in Chile were placed
under protection as listed buildings, and some of them were turned into memorials.
Furthermore, numerous monuments were erected, so that today the country has over
200 places of remembrance – albeit almost half located in the region around the cap-
ital. A central role is played by the ‘Museum of Memory and Human Rights’, opened
in 2010 by the socialist president Michelle Bachelet. The avant-garde building is vis-
ited by more than half a million people every year. An exhibition covering 5,000
square metres deals primarily with the history of the Pinochet dictatorship, but
the very name of the museum signals a further-reaching claim. As its former director
Ricardo Brodsky writes in his country study, it aims to make ‘respect for human
rights a categorical imperative of our coexistence’. In addition to a library and a me-
morial room, the museum includes a documentation centre which contains in excess
of 40,000 documents and objects. It is supported by several human rights organiza-
tions, but financed by the state.

If one compares developments in the three South American countries, it be-
comes clear that, after the end of the respective military dictatorships, a vibrant cul-
ture of remembrance has emerged everywhere. This has crystallized to a considerable
extent in physical places.Whilst sacral elements initially had priority, especially the
naming of the dead as a form of recognition, more extensive informative and educa-
tional measures now dominate. Historical sites, such as the ESMA memorial, or pre-
tentiously designed museums, such as the one in Santiago de Chile, have a special
impact. Another common feature is the central importance of victims’ and human
rights organizations in the design and management of places of remembrance. Nev-
ertheless, it is not possible to ascertain exactly how far these have had an impact on
society and have promoted a corresponding change in consciousness without carry-
ing out sociological surveys. What is striking, however, is that the discourse of re-
membrance in Latin America is predominantly determined by exponents of the po-
litical left, while conservative currents are hardly involved in it. The division evident
on this issue is also reflected in a poll conducted in Chile in 2019, according to which
more people were against the state funding of commemoration than in favour of it.

Two other countries examined in this volume represent a noticeably different
type of commemoration: Rwanda and South Africa. Despite serious differences in
their political systems – South Africa is a democracy, whereas Rwanda is ruled auto-
cratically – the politics of memory in both countries is characterized by a dispropor-
tionately stronger influence by the state. In both nations, the state uses places of re-
membrance to spread a relatively clearly defined political message. In South Africa,
this is the idea of reconciliation, with which the ANC leadership around Nelson Man-
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dela wanted to unite the socially and ethnically fragmented country following a pe-
riod of bloody conflicts. In Rwanda, it is the narrative that society was divided by
colonialism, which led to the genocide of the Tutsis carried out by the Hutus in 1994.

As outlined by Hugo van der Merwe in his country study, the ANC in South Africa
established a commission on museums, monuments, archives and national symbols
as early as 1991 – three years before the first free elections – to foster a ‘common cul-
tural identity’. Following a decision by the new South African government, the first
place of remembrance came into existence in 1997 on the former prison island of
Robben Island off the coast of Cape Town. At the ceremonial opening of the Robben
Island Museum (RIM), President Nelson Mandela described the island ‘as a symbol
of the victory of the human spirit over political oppression and… [of] reconciliation
over enforced division’ – a formulation which, in a modified form, still serves as a
leitmotif for the museum today.⁸⁶ The work of the RIM consists first and foremost
of organizing guided tours, which visit various places on the island and end in Man-
dela’s former cell. Special educational programmes are also offered for pupils and
students. Former prisoners have usually conducted the guided tours of the prison,
but the museum also took on some former prison staff. The island, declared a
UNESCO World Heritage Site in 1999, is primarily a tourist attraction and welcomed
over 300,000 visitors a year before the COVID19 pandemic. The Ministry of Culture
not only contributes a significant portion of the budget but additionally appoints
the board of directors and must approve the executive director.

With ‘Freedom Park’ near Pretoria, a second place of remembrance was opened in
the year 2000. The park is even more strongly informed by the state’s message of rec-
onciliation. The site, which covers over 52 hectares, contains a museum on the coun-
try’s history, an eternal flame, a memorial, and a wall listing the names of people who
died for South Africa in wars and struggles for freedom. The park, described by Man-
dela as a ‘people’s shrine’, is answerable to the president and the minister of culture. It
is intended to foster […] ‘a South African community spirit, by being a symbol of unity
through diversity’.⁸⁷ Commemorative events, healing and reconciliation ceremonies are
held in an attempt to meet this aim, but this is not always done without contradictions.
For example, the Marxist guerrilla leader Ernesto Che Guevara was honoured on the
‘Wall of Names’, whilst the government soldiers killed after 1945 remained unnamed.
Conservative groups criticized this as a betrayal of the goal of reconciliation.

The Apartheid Museum in Johannesburg, founded in 2001, also pursues a political
objective. Although it is a private institution, its construction and operation were effec-
tively a quid pro quo given by a group of companies in return for being granted a state
casino licence in 1995. In a professionally designed permanent exhibition, numerous ob-
jects, posters and films recall the unequal treatment of blacks and whites during the pe-

 Quoted according to Schell-Faucon, 278. Compare, accessed 4 December 2021, https://www.rob
ben-island.org.za/vision-mission/.
 Anonymous, accessed 4 December 2021, https://www.freedompark.co.za/index.php/corporate/
about.
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riod of racial segregation. The website of the non-profit operating company states that
the exhibition is ‘a trip through time that traces the country’s footsteps from these
dark days of bondage to a place of healing founded on the principles of a democracy’.⁸⁸
This focus is also reflected in the design of the inner courtyard, where words such as
‘democracy’, ‘reconciliation’ or ‘diversity’ emblazoned on huge concrete pillars are
meant to express the values of the South African constitution of 1996. In the last part
of the exhibition, visitors are also invited to symbolically place a stone on a pile and
thereby commit themselves to fighting racism, prejudice and discrimination.

The two trusts that run ‘Constitution Hill’ in Johannesburg on behalf of the govern-
ment have similar aspirations. This is an 80-hectare area boasting several former pris-
ons where Mahatma Gandhi and Nelson Mandela were incarcerated. Since 2004, the
new building of the South African constitutional court has likewise been located
here. Its operators define the location as ‘a global beacon for human rights, democracy
and reconciliation’, as well as a place ‘where we meet to talk to each other and cele-
brate our diversity’. Moreover, the site ‘is a living museum that tells the story of South
Africa’s journey to democracy’.⁸⁹ The prison buildings and the constitutional court can
be visited on guided tours, for which a fee is charged. Educational programmes for
school classes are also offered. The site is visited by over 50,000 people per year
and is run on an annual budget equivalent to 3.5 million US dollars.

There are numerous other monuments and museums in South Africa which refer-
ence the apartheid era. The most important sites are run by semi-autonomous admin-
istrative committees whose members are appointed by the Department of Arts and Cul-
ture. Nevertheless, they usually have to generate a considerable portion of their income
themselves. It is difficult to assess what societal impact these institutions have had
without empirical research. However, the political and ethnic unrest of recent years in-
dicates that there is a considerable gap between the rhetoric espoused by the places of
remembrance and the political reality in South Africa. The tendency to idealize the tran-
sition from the apartheid regime to democracy, as nurtured by the government, could
thus have the opposite effect and might impair the credibility of commemorative work.

In Rwanda, too, the state exerts a considerable influence on the design of com-
memorative sites. In contrast to other countries, these are made up exclusively of
mass graves that were laid out after the genocide in spring 1994 and are often located
near the scenes of mass murder. In many places, following the burial of the dead, sur-
vivors felt the need to mark these sites or to preserve them as testimony to those ter-
rible events. In some cases, though, they were initially left to their own devices and
only later turned into memorials. As Julia Viebach notes in her country study, these
sites – unlike those in South America – ‘were never intended as symbols of redress
and are not viewed as such by the survivors’.⁹⁰

 Accessed 4 December 2021, https://www.apartheidmuseum.org/permanent-exhibition.
 Accessed 4 December 2021, https://www.constitutionhill.org.za/pages/vision-mission-and-guid
ing-principles.
 See the paper by Julia Viebach in this volume.
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In Ntamara, for instance, a Catholic church was turned into a place of remem-
brance. In 1994, around 5,000 people had sought refuge there, only to be literally
slaughtered by Hutu paramilitaries. Skulls are displayed on simple shelves as evidence
of the massacre. In front of the church, stone sarcophagi have been erected on which
flowers can be laid. Similarly, the Nyamata genocide memorial is an actual place of
worship, in which about 10,000 people took refuge, likewise in 1994. At that time,
Hutu militias smashed holes in the walls, threw grenades into them and shot the sur-
vivors or murdered them with machetes. The blood-stained altar cloth and the holes in
the walls remain as evidence, and it is possible to walk through the crypts, in which
thousands of corpses have found their final resting place. A third example is the Nyar-
abuye memorial, another former church, where about 20,000 people sought shelter in
1994 and were then murdered. The dead were subsequently buried in mass graves. The
church has since been renovated, but in the monastery behind it visitors are shown
human bones and pieces of clothing worn by the victims. In a small memorial garden,
a wall inscribed with names commemorates the victims.

Today, all these memorials are under state control. Their structure and content are
precisely regulated. According to the law ‘governing memorial sites and cemeteries of
the victims of the genocide against the Tutsi in Rwanda’, which came into force in
2008, they must contain at least 11 elements. These range from an exhibition area
with ‘photos and archives to indicate Rwandan history before genocide’ to a place
where the ‘names and photos’ of ‘heroic characters’ who tried to save the Tutsi can
be displayed. The law even centrally determines the opening hours to which these
sites must adhere.⁹¹

An additional law, passed in 2016, regulated the administration of these sites. The
National Commission for the Fight against Genocide (CNLG), founded in 2007, became
responsible for so-called national memorials, of which there are currently eight. In the
case of so-called district memorials, the local authorities are responsible. There must
be at least one of these memorials in each district. However, even all non-governmen-
tal memorials, especially those of the Catholic Church, have been placed under state
supervision. In addition, the law stipulates that a 100-day commemoration period be
held every year, with commemorative events regulated down to the last detail.⁹² In
2019, President Kagame ordered smaller places of remembrance to be dissolved after

 Article 11 of Law No. 56/2008 of 10/09/2008 governing memorial sites and cemeteries of the vic-
tims of the genocide against the Tutsi in Rwanda, accessed 6 December 2021, https://rema.gov.rw/
rema_doc/Laws/Plastic%20bags%20law.pdf.
 Law No. 15/2016 of 02/05/2016 governing ceremonies to commemorate the genocide against the
Tutsi and organisation and management of memorial sites for the genocide against the Tutsi, accessed
6 December 2021, https://www.rlrc.gov.rw/fileadmin/user_upload/lawsofrwanda/laws%20of%20rwa
nda/7._Administrative/5.6.%20Heritage%20%26%20Tradition/5.6.3.%20Law%20governing%20cerem
onies%20to%20commemorate%20the%20Genocide%20against%20the%20Tutsi%20and%20organiz
ation%20and%20management%20of%20memorial%20sites.pdf.
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all, and the dead stored there to be transferred to larger memorial sites.⁹³ In this way,
the number of genocide memorials in Rwanda was reduced by more than a quarter –
from 234 in 2015 to 172 in 2021.⁹⁴

The CNLG was the central government agency for commemoration. By law, its
role was ‘to plan and coordinate all activities aimed at commemorating the Genocide
against Tutsi, to preserve genocide memorial sites of Genocide against Tutsi at the
national level and provide advice on the management of all genocide memorial
sites in general’.⁹⁵ Its head, the executive secretary, was appointed by the prime min-
ister, as is its regulatory body. The seven commissioners were appointed by the pres-
ident. In October 2021, the Commission was replaced by a newly established Ministry
of National Unity and Civic Engagement.

As made clear in a Human Rights Watch report dating from 2008, in terms of
content, the account of the genocide in Rwanda has to follow a governmental
‘truth’.⁹⁶ This includes the portrayal of the Catholic Church as being responsible
for a large part of the violence against Tutsis and the claim that the rebel army of
current President Paul Kagame did not commit war crimes. These precepts are
backed up by draconian punishments. By 2008 alone, 1,304 people had been tried
for adhering to ‘genocide ideology’ and 243 for ‘negationism’ and ‘revisionism’. Fur-
thermore, hundreds of people and dozens of organizations have been publicly pillor-
ied, often with drastic consequences. The only relevant opposition party was also de-
stroyed in this way.

It was not until 2008 that a law officially criminalized ‘genocide ideology’. There-
after, ‘marginalising, laughing at one’s misfortune, defaming, mocking, boasting, de-
spising, degrading’ and other acts were punishable by ten to 25 years in prison. Chil-
dren were also covered by the law, as were political and social organizations, which
could be heavily fined and dissolved.⁹⁷ In a report published in 2010, Amnesty Inter-
national contended that accusations of ‘genocide ideology’ and ‘divisionism’ had led
to the suppression of ‘calls for the prosecution of war crimes committed by the
Rwandan Patriotic Front (RPF)’ and had been exploited ‘in the context of land dis-

 Presidential Order No. 061/01 of 20/05/2019 determining modalities for consolidation of memo-
rial sites for the Genocide against the Tutsi, accessed 6 December 2021, https://gazettes.africa/ar
chive/rw/2019/rw-government-gazette-dated-2019-05-27-no-21%20bis.pdf.
 Anonymous, ‘The Senate Adopts the Report on Consolidation of the Genocide Memorial Sites,’
accessed 6 December 2021, https://www.parliament.gov.rw/news-detail?tx_news_pi1%5Baction%
5D=detail&tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%5Bnews%5D=16027&cHash=
de69d119fd24304a4de10b09a66272d0.
 Law No. 015/2021 of 03/03/2021 governing the national commission for the fight against genocide,
accessed 6 December 2021, https://www.cnlg.gov.rw/fileadmin/templates/documents/Law_govern
ing_CNLG.pdf. Capitalizations in the original.
 Human Rights Watch, Law and Reality. Progress in Judicial Reform in Rwanda (New York: Human
Rights Watch, 2008), 34–43.
 Law No. 18/2008 of 23/07/2008 relating to the punishment of the crime of genocide ideology, ac-
cessed 6 December 2021, https://www.refworld.org/pdfid/4acc9a4e2.pdf.
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putes or personal conflicts’.⁹⁸ In 2018, a new ‘Law on the Crime of Genocide Ideology
and Related Crimes’ came into effect. This was only slightly more precise, but it re-
frained from punishing children. Now, anyone who chooses to ‘distort the facts about
genocide for the purpose of misleading the public’ or who claims that there was a
‘double genocide’ in Rwanda can be punished with between five and seven years im-
prisonment. The law considers even sending a message to another person to be a
‘public’ act. Moreover, organizations can still be heavily fined or dissolved.⁹⁹

The most important place of remembrance that has been created under these
conditions is the Kigali Genocide Memorial on the outskirts of the Rwandan capital.
With the help of the Aegis Trust, a British organization for the prevention of geno-
cide, the construction of a representative memorial site began there in 1999, to
which the remains of more than 250,000 murdered people were transferred. The me-
morial was opened on the tenth anniversary of the genocide. Since then, the govern-
ment has regularly taken international visitors there. Three modern permanent exhi-
bitions are on display. The largest of these is dedicated to the 1994 genocide, while a
smaller one centres on murdered children. In terms of content, the presentation con-
forms to the official narrative in Rwanda and omits sensitive topics such as the de-
cades of Tutsi dominance or the war crimes committed by the rebel army. The memo-
rial, which is answerable to the CNLG but managed and funded by the Aegis Trust,
also runs an educational centre and an archive. Outside, there is a garden of reflec-
tion, a memorial to the children killed and a ‘Wall of Names’.

The Murambi Genocide Memorial Centre in the south of the country offers a fur-
ther example of the nationalization of remembrance in Rwanda. Around 50,000 peo-
ple had sought refuge in a school building there, where they were then killed with
primitive weapons. Following the massacre, the corpses were interred in mass graves
in the school grounds. On the initiative of survivors, about 850 human bodies were
exhumed in 1995 and 1996. The cadavers were then preserved with lime and dis-
played on wooden frames in the former classrooms. 15 years later, a permanent ex-
hibition reflecting the official interpretation of the genocide was opened in the
school’s main building. The CNLG, to which the memorial is now subordinate,
plans in the long term to display only a few mummified bodies in glass coffins as
part of the exhibition.

Whilst the South African government created places of remembrance to support
the process of nation-building, in Rwanda they indirectly serve to legitimize the cur-
rent authoritarian system of rule, which is controlled by an elite that emerged from

 Amnesty International, Safer to Stay Silent (London: Amnesty International Publications, 2010),
accessed 6 December 2021, https://reliefweb.int/sites/reliefweb.int/files/resources/CBCBF4D4CFC49B
494925779000199C1B-Full_Report.pdf.
 Law No. 59/2018 of 22/8/2018 on the crime of genocide ideology and related crimes, accessed 6 De-
cember 2021, https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/implementingLaws.xsp?documentI
d=0D45A47A781783B9C125880C00331787&action=openDocument&xp_countrySelected=RW&xp_top
icSelected=GVAL-992BU6&from=topic&SessionID=DNMSXFGMJQ.
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the Tutsi rebel army. Prominently displaying the mass murder of the Tutsis and si-
multaneously threatening to punish a vaguely defined ‘genocide ideology’ prevents
criticism of their hegemony. This kind of instrumentalization of commemoration,
which was similarly characteristic of concentration camp memorials in communist
states, is problematic for various reasons. It not only gives an incomplete rendering
of the causes of mass crimes, but it also impairs the credibility of the places of re-
membrance. It shows that the term ‘politics of memory’, popular among German his-
torians, does not necessarily have to denote a democratic process of negotiation.¹⁰⁰ It
is nigh-on impossible to empirically determine what effects this form of commemo-
ration actually has within Rwandan society, since criticism of it could be interpreted
as a criminal offence at any time.

A third model of dealing with places of remembrance is the marginalized com-
memoration of victims. This is characteristic of the countries of Albania and Ethiopia
presented in this volume. It is essentially distinguished by the fact that the need to
honour the victims is not taken into account either by the state or by relevant parts of
society. Accordingly, the activities undertaken in this sphere are correspondingly
meagre.

At best, little more than fragments of institutionalized commemoration are dis-
cernible in Ethiopia, as Tadesse Metekia makes clear in his country study. In 1992,
the relatives of 59 executed Ethiopian civil servants had their loved ones’ remains ex-
humed from a mass grave and transferred to the Holy Trinity Cathedral in Addis
Ababa. In this manner, a modest place of remembrance arose there – one year
after the end of the regime. Information about the dead is also provided there,
and their families gather in the cathedral on the anniversary of the execution.

Two years later, a commemorative stone was erected in the central Meskel
Square in front of the Addis Ababa Museum. However, it is hardly visible and was
apparently intended as a foundation stone for a memorial that was never built.
Next to the stone,with the help of donations, the Association of Red Terror Survivors,
Families, and Friends founded the Red Terror Martyrs Memorial Museum (RTMMM)
in 2010. There, instruments of torture, skulls, bones, coffins, bloody clothes and pho-
tographs of victims are displayed in an exhibition. A sculpture depicting a mother
accompanied by two daughters stands in front of the entrance to the building. It
bears the inscription ‘Never, ever Again’. Nonetheless, compared to the memorial mu-
seums in Kigali, Santiago de Chile or Buenos Aires, this private museum seems de-
cidedly modest. Even its website has since been deactivated.¹⁰¹

The best-known place of persecution in Ethiopia, Kerchele Central Prison in
Addis Ababa with its infamous Alem Bekagn (‘Farewell to the World’) wing, was de-
molished in 2008. The new headquarters of the African Union was built on the spot

 Compare Stefan Troebst, ‘Geschichtspolitik,’ in Docupedia-Zeitgeschichte, 4 August 2014, ac-
cessed 22 December 2021, http://docupedia.de/zg/troebst_geschichtspolitik_v1_de_2014.
 Accessed 6 December 2021, https://web.archive.org/web/20200225100656/http://rtmmm.org.
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where it once stood, financed by China. The union of 55 African states had decided
beforehand to construct a memorial, which was to be located in Ethiopia, to the vic-
tims of the Red Terror. However, this decision was never implemented. Only a small
monument inside the building reminds visitors of the former prison. Nothing but a
few eyewitness accounts on the internet,which were posted there years ago, bear wit-
ness to the unrealized project of an ‘African Union Human Rights Memorial’.

This marginalization of the commemoration of victims stands in clear contrast to
the other culture of remembrance that exists in Ethiopia. The Tiglachin memorial, a
50-metre-high monument built by the Dergue regime that was intended to honour
Ethiopian and Cuban soldiers, still stands in the capital. The rebel organizations re-
sponsible for overthrowing the regime have also erected their own memorials for
their fallen comrades in several provinces. As early as 1995 – four years after the dic-
tator was deposed – a museum boasting a gigantic monument and several sculptures
for the ‘martyrs of Tigray’ was opened in Mekele. In addition to photos of fighters,
weapons and other war paraphernalia were likewise exhibited here. Photographs
of atrocities committed by the former regime and several coffins containing
human remains were also on display. However, forces of the Ethiopian central gov-
ernment destroyed the museum in the summer of 2021.¹⁰² A similar memorial was to
be built in 2004 in the regional state of Oromia for the Oromo fighters, but only the
monument was completed. Finally, in 2009, a museum for the ‘martyrs of Amhara’
was established in Bahir Dar, surrounded by an extensive park featuring a monu-
ment, a library, a gallery and an amphitheatre.

The situation is little different in Albania, where, as Jonila Godole reports in her
country study, there are more than 700 memorials commemorating the partisans of
the Second World War, but hardly any places of remembrance for victims of the com-
munist dictatorship. Only in the northern Albanian city of Shkodër is there a small
memorial museum in a former city-centre remand prison. This was opened in 2014
–23 years after the first free elections. A modest exhibition presents objects and
documents that provide information about the brutal persecution that took place
under Enver Hoxha. In Shkodër, this particularly afflicted the Catholic clergy.
Some cells and an interrogation room can also be visited. However, due to renova-
tions, little of the original aura of the place as used by the Albanian secret police
has been preserved. The museum receives only scant local funding, and is conse-
quently dependent on support from domestic and foreign sponsors.

In 2017, a further museum was opened in the Albanian capital, but it is not a
place of remembrance in the strict sense of the term. It is located in the former lis-
tening headquarters of the state security service in Tirana, from which primarily dip-
lomats and celebrities who had their own telephone connections were monitored.
The ‘House of Leaves’, curated by an artist, offers information about the history of
the building, the wiretapping methods of the Albanian secret police, the Sigurimi,

 Cf., accessed 6 December 2021, https://twitter.com/mattewos88/status/1411661870742790146.
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as well as details about some of the people who were bugged.Victims’ organizations
were not involved in founding the museum. In addition, a room commemorating the
period of communist dictatorship can be found in the National Historical Museum,
likewise in Tirana. The demands made by victims’ groups to turn one of the notori-
ous former labour camps into a place of remembrance have thus far fallen on deaf
ears.

The comparison of victim commemoration in the countries illuminated here
makes it clear that places of remembrance play a significant role in different cultural
and political contexts. If one takes the ‘Principles to Combat Impunity’ outlined at
the start of this paper as a yardstick, then they not only serve the Right to Reparation
by publicly honouring the victims, but also contribute to the Right to Know and the
Guarantees of Non-Recurrence by reminding society of the crimes committed. The
question of their impact, however, can only be answered incompletely, as this
would require special studies that would also have to use visitor research meth-
ods.¹⁰³ A comparison of the seven countries nevertheless allows a number of gener-
alized conclusions to be drawn.
1. A place to mourn is needed. The death of people results in pain caused by their

loss among the bereaved. This can be reduced by a process of mourning. In many
cultures, the grave of the deceased, marked by their name, plays an important
role in this procedure. After mass killings, where no such grave-site exists,
there is thus a great need to create a physical place that takes over this function.
A site of this sort not only gives the bereaved the opportunity to say goodbye and
process their pain. It also fulfils an important social and political purpose as a
space of public mourning, admonishment and esteem. Naming the dead facili-
tates this process by turning anonymous victims into individual fates, thereby
symbolically restoring their human dignity.

2. Places intensify remembrance. Not only relatives, but societies, too, have the
right to know what happened in the past. The prevention of mass atrocities de-
pends to no small degree on the extent to which one succeeds in creating a so-
cial awareness of the importance of human rights and the reasons for their vio-
lation. Places of remembrance are particularly suitable for conveying such an
awareness, because they make events that are difficult to imagine vivid and
add an emotional dimension to their cognitive appropriation. For this reason,
the combination of commemoration and information transfer that takes place
in memorial museums is a particularly effective instrument of transitional jus-
tice. Such museums not only guarantee the institutional continuity crucial to ed-
ucational work, but also function as a refuge for victims, as a centre of thematic

 Compare Eva M. Reussner, Publikumsforschung für Museen: Internationale Erfolgsbeispiele (Bie-
lefeld: Transcript, 2010). See also the articles published regularly in the journal of the Visitor Studies
Association (VSA), Visitor Studies.
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competence and as a focal point for debates and activities related to remem-
brance policy.

3. Places of remembrance require a powerful aura. The effect exerted by places
of remembrance depends to a large extent on how far they touch their visitors
emotionally. This is especially true in the case of authentically preserved places
of persecution, because they make it easier to imagine the suffering endured by
the victims. They should therefore be altered as little as possible and preserved
as time capsules. Conversions and renovations, even for exhibition purposes,
should be avoided. Where authentic places of this sort do not (or no longer)
exist and a new commemorative site has to be created, particularly high stand-
ards are to be set as regards its aesthetic design. Places like the Human Rights
Museum in Santiago de Chile show that even newly constructed places of re-
membrance can develop a powerful aura.

4. Objectivity creates credibility. Places of remembrance have the task of making
the experience of severe human rights abuses understandable – also and espe-
cially to those who were not involved in them. The more objectively the informa-
tion is conveyed, the more successful this is. Propaganda, polemics and distorted
information damage credibility. The instrumentalization of past suffering in
order to strengthen enmity and hatred in the present even holds the danger of
new human rights violations. For this reason, commemorative sites should pre-
sent history in an academically objective fashion, and controversial issues
should be identified as such. This approach requires a high degree of expertise
and the willingness to have one’s work reviewed by external experts.

5. Places of remembrance should be victim-orientated. The suffering endured
by victims is the starting point for remembrance. Appreciation for them must
be evident not only in the content presented in exhibitions, but also in the con-
ception and operation of commemorative sites. This requires regular consulta-
tion with victims’ associations and other affected persons, so as not to give
the impression that the experience of persecution is being appropriated by ex-
perts, artists, architects or state authorities. Moreover, victims and their relatives
have a special role to play in mediation work, since they are perceived by out-
siders as particularly credible witnesses of what happened. They should be in-
volved in the work done by places of remembrance by being appointed to advi-
sory boards and through carrying out eyewitness interviews or guided tours. This
can also help them in coming to terms with their experiences of persecution.

6. The state has a special responsibility. Considerable financial resources and,
frequently, access to public property are necessary to create and operate an ef-
fective place of remembrance. The state should therefore foster the work of com-
memorative sites, which represent a form of immaterial redress and help to en-
sure that severe human rights abuses are not repeated. However, exercising this
responsibility carries the risk of the exertion of political influence or the instru-
mentalization by government officials. This can affect the credibility of places of
remembrance. Therefore, care must be taken to ensure that commemorative sites
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possess a high degree of institutional autonomy. This, in turn, requires pluralistic
decision-making bodies and supervisory committees that are independent of the
state and free to decide on content, expenditure and personnel. Civil society is of
particular importance as a counterweight to the state. For this reason, the work
of victims’ organizations should also be promoted within the framework of pro-
grammes related to transitional justice.

5 Conclusion

The discussion should now return to the opening question of whether measures of
transitional justice implemented to overcome dictatorships and mass crimes are ef-
fective at all. Taking the criteria outlined above as a yardstick, a mixed picture
emerges in relation to the states examined here. For their part, Chile, Argentina
and Uruguay appear as the countries where the Right to Know has been taken into
account most comprehensively. In the case of Albania, Ethiopia, Rwanda and
South Africa, on the other hand, the precise extent of the crimes committed is still
unknown. The situation is different as regards the Right to Justice, because in Rwan-
da in particular, but also in Ethiopia, a comparatively intensive process of criminal
prosecution took place. Nevertheless, this is devalued by the fact that it displayed
traits akin to a reckoning through which the new rulers sought to consolidate their
own power. As far as the Right to Reparation is concerned, the greatest successes
are once again to be found in the South American states, whilst the countries of
the African continent show considerable deficits. The same applies to the Guarantees
of Non-Recurrence, which can scarcely be taken as a given in the three African na-
tions investigated in this volume. On the contrary, the reprisals and war crimes car-
ried out in Ethiopia since 2020, the violent riots in South Africa in 2021, and the per-
manent suppression of political opposition in Rwanda make it clear that human
rights violations continue to occur in these countries.

When trying to ascertain the reasons behind these differences in development, it
becomes clear that the success of processes connected to transitional justice depends
not only on the instruments used, but also to a large extent on various contextual
factors. For a start, the form of the political system which prevailed before the
mass crimes is relevant. States with at least a rudimentary democratic history
seem to have a better chance of implementing measures of transitional justice, espe-
cially with reference to the establishment of truth, redress and guarantees of non-re-
currence. Nonetheless, the characteristics of the dictatorial regime in question like-
wise have a considerable impact. A lengthy duration and a high degree of
domination worsen the conditions for effective transitional justice, while a dictator-
ship that existed for only a short time and which refrained from pursuing a totalitar-
ian claim to power is easier to come to terms with. Another important factor is to be
found in the form of regime change. A smooth transition makes the subsequent pur-
suit of criminal justice more difficult, whereas after a military victory or a violent
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seizure of power this can be enabled comparatively easily. Conversely, the somewhat
softer goals of transitional justice, such as knowledge, reparation and guarantees of
non-recurrence, appear harder to achieve in the wake of a violent regime change.

Furthermore, there is evidently a correlation between the intensity of transitional
justice and a society’s prosperity. At least for the countries studied here, it is true that
wealth – measured in terms of the per capita gross domestic product adjusted for
purchasing power – and the steps taken in terms of transitional justice correlate.¹⁰⁴
This is not only a matter of the state having greater financial resources and a more
efficient administration at its disposal in wealthy countries, but also of society set-
ting different political priorities. Closely related to this is the impact of social, ethnic
and religious antagonisms. These have proven to be an obstacle to transitional jus-
tice, especially in the African nations studied here. Other relevant contextual condi-
tions include the social acceptance of violence, the effectiveness of state structures
and the international political milieu that influences the process of transitional jus-
tice. Last but not least, transitional justice is subject to international trends. This may
have contributed to the fact that, in the countries examined in this volume, corre-
sponding measures were introduced without exception only from the early 1990s on-
wards.¹⁰⁵

It follows from all this that it makes little sense to pursue the ideal of compre-
hensive transitional justice if the conditions for it do not exist. Instead of failing
with an unrealistic concept, it seems better to develop a strategy adapted to the pre-
vailing circumstances which can actually be implemented. Similarly, the Christian-
influenced goal of reconciliation usually proves to be unattainable and would be bet-
ter replaced by measures to depolarize society. The distinction made by the German
sociologist Max Weber between ethics of moral conviction and ethics of responsibil-
ity is of particular significance in the field of transitional justice.¹⁰⁶ Of course, it must
be borne in mind that conditions change over time and are always the result of po-
litical influence. Structural reforms and the strengthening of democracy, the rule of
law, organizational freedom, free media and non-violent conflict resolution are im-
portant accompanying measures in preventing a repetition of serious human rights
violations. In terms of the measures employed in the stricter sense, priority should

 According to the International Monetary Fund’s estimates for 2019, the gross domestic product
per capita adjusted for purchasing power amounted to US$2,363 in Rwanda, US$2,724 in Ethiopia, US
$12,962 in South Africa, US$14,534 in Albania, US$22,110 in Uruguay, US$22,997 in Argentina and US
$25,057 in Chile.
 Questions of transitional justice enjoyed a very high international profile above all in the 1990s
and early 2000s. Even in the countries where regime change took place before this point (Argentina:
1983, Uruguay: 1984), a more intensive reappraisal of the past did not begin any earlier than in the
countries in which a change of regime occurred later (Chile: 1989, Albania: 1990, Ethiopia: 1991,
South Africa: 1994, Rwanda: 1994).
 Compare Detlef Nolte, ‘Verantwortungsethik versus Gesinnungsethik: Menschenrechtsverletzun-
gen und Demokratisierung in Südamerika,’ in Politische Gewalt in Lateinamerika, ed. Thomas Fischer
and Michael Krennech (Frankfurt am Main: Vervuert, 2000), 291–309.
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be given at least to reducing the continuing consequences of the crimes committed.
Improving the situation of the victims should therefore be the primary focus of atten-
tion.
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